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| ONE Of THE JUDGES OF THE HIGH COURT OF JUSTICIARY, f 3 
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at ſome leilure hour your Lordſhip. ſtall condeſcerid to glance 
| over theſe Reports of Caſes, which, as a Judge, you have already ſo fully 3 
conſidered, and ſo well explained, you will find, perhaps, much to cenſure, | 
much omitted, and, I fear, but little to approve of : Still it will have me 
weight with your Lordſhip, that they are preſented to you by. one who is 
carneſt in the improvement of his profeſſion ; and ſhould you allow any higher 
Ulle to them, it muſt give the Author more confidence in himſelf, and ſome 
 veight with the Public. ff | 4 


5 ® * * 


1 I remain, W | 95 
8 3233 8 
2 Tour Lordſhip's obedient, | 5 
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beltis 22 02 N | . 
eee eee here che Aae 4 object 
0 pepe . 0 Be conduted. e 
22 E rn} mie 
e The \Socjety:of Clerks u the Signet, who alone U ander ts | | 
2 A the-moſt-imporratit-conveyances both legal and convention- ; 
„al, and who conſequently muſt ever form the principal body of 
conveyancers in this country, have, in virtue of the powers confti- 
tutionally veſted in them, laid down a plan of education, and | 
preſcribed a form of trial for their candidates, which muſt enſure ©, EI 
a liheral education, as well as profeſſional knowledge. In pro- 
ſecution of this object, they have inſtituted a Courſe of Lectures 
upon Conveyancing, and joined with that inſtitution a Collec- 
tion of * e 1 de eg . r Phe er 
a 5 eine f 4 
- When thit Collediow of Decifions was authoriſed by the/Bociety; 
they had under their conſideration a private Collection, in which | | 
the Names, as well as the Opinions of the Judges, were given; and : 
it was then underſtood, that that plan was to have been fol- | 
lowed.) ' But à change has been thought ' neceſſary, the reaſon of 7 
which it is proper to explain; the more eſpecially, as few were 
preſent at the laſt general meeting of the Society, when the matter 
was again brought under conſideration by a meſſage from the Court. 
This meſſage intimated that the plan of the private Collection was 
diſapproved of by the Judges, and the Collector, by a letter addreſ- 
ſed to the Depute · keeper, begged that the Society would conſider the : 
matter unfettered by any obligation which” they might conceive 
| themſelves to lie under to him. Without deciding the point, they left | 2 
to Mr hell to do, with advice of a Committee, what ſhould ſeem 
moſt expedient in the buſineſs.” Mr Bell felt the delicacy of his fi- 
mann, r nnn been 
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ADVERTISEMENT. N 


; Placed ia him. To the Committee he could not apply ; * 
ter of this kind, he ſhould not have felt that any authority leſs than 
that of the whole Society would have been ſufficient ; TD | 
meanly have ſheltered the change, which he thinks it proper to 
make, under the ſanction of their names. This change will, he 


hopes, remove every objection, vithout hurting eſſentially the va- 


lue of the Collection; and he truſts, that it will be thought nei- 


ther diſhonourable nor improper in him to have given up a plan | 
which did not meet with the approbation of the Court, | 


0 calleiing decke, che che iu „ 


by giving a ſhort and clear view of the point taken up und de- 
eided by the Court, of by entering more fully ine cha grounds | 


and reaſonings upon which the general opinion is formed. Of the 


former method, it is impoſſihle to conceive finer models than 


are to be found in the Deciſions of Kilkerran, and of /Dirleton ; 
but that manner of collecting caſes acquires weight only from che 
penetrating judgement and profeſional reputation of theſe great 
men; while che other plan depends upon the accuracy with which 


the opinions are taken 'down, requires only labour and perſeve- 


Tance, and is a work rr e e eee | 


Wc When . 75 2 r 579 58800 £1997 N 
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Collection; and the grounds of the judgements may be given, either 


by detailing the particular opinians of the Judges, or by ſelecting 
and arranging the arguments which they have uſed,” ſu us rt gee 


| eee zod yet a full inion. Each of theſe methods has 


peculiar advantages : Where the gpinions of the Judges are -accu- 


| 5 given, they will afford the moſt complete eonviſtion of the 


nature and principles af the deciſion: Where the other method-is 
followed, this effect is got neceſſarily. deſtroyed ; for it is 
merely the general xeſult of the opinions that is given, but the 
_ preciſe ACNE. uſed. Hue Judges: There is therefore _ 
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to each caſe; and it certainly is neceſſary, that the nature of the 328 
caſe ſhould, in ſome ſhape or other, be explained, that one may 

not have to wade. through circumſtances, without knowing to 

- what point the attention ſhould be directed: But it ſeems better 

chaz rhis ould he dane in the firſt line of the caſe. anon, 


It further remains . dept wiki: there Jn fo long an: in- 
terval betwirt this and the former Collection, ending in Summer- pe 
ſeſſion 1792. The explanation is this: The decifions of that period 
are made up on the former plan, and make a volume by chem 
ſelves ; and the Collector muſt acknowledge, that when he felt it 
impoſſible for him to give them to the public in that ſhape, under 
the patronage and name of the Society, he preferred beginning 
with the preſent Seſſion, bh . 
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contra execktionem will not ſave the adjudication, 24. p. . 
- An adjudication, led for annvities to fall due, makes tho arveats'of eſe, on ie death 
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| ALIMENT. -- 


Tien ieee de a e bee from the ſequeſtrated effate of ber huſband, 
who has abſconded, on the footing of deſertion ; neither is it due to her as fiar of 
the heritable ſud}{ſe belonging to ker, and falling vader his ja mariti, No. 11. 
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8 . ASSLGNATION. 
is Sonny No. 24. p. 50. | 
| BANKRUPT. 


Where three commiſſioners are choſen under the bankrupt-ſtatnee, upon the refigna- 
tion of one of them, in place of ſupplying that vacancy, there ſhould be n 
tion of three new commiſſioners, No. 1. p. 1. 


The difcharge and exoneration of the bankrupt,- under the late ſtatute, cannot pro- 
ee eee eee = 2. 


See Aliment, No. ir-p. 13. ; 
See Retention, No. 16. p. 34. and No. 18. p. 41. 
rn p. 27. 


ä -BACKBOND. 
| See Retention No. n 
"BILL. 


' The indorſation of bill (in competition with credleoes) is preſumed to” be of the 
+ date which it bears, or of the date of the bill, No. 4. Þ-'5- 


BILLETING op SOLDIERS. 


There is no one deſcription of tradeſmen or ſhopkeepers more Mabie to the burden 
n local quarters than another, No. 13. p. 22. 


-BURGH. 
of barony, where the Magitrutes were choſen the 
2 is Held to de a dependent Gaby 
No. 22. ping. © + | 
eee of th petty cn cuſtoms of « royal burgh can hare no rule foe edavgimg the 
cuſtoms but the table which he receives from the Magiſtrates z and when any alte · 
ee eee Magiſtrates only, 
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See Retention, No. 16 p. 34. Pig! No. 16. p- 1. 
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CONSTRUCTION. 


An eſtate a e x69, on their Gesch, to the children of certeiu — 
does that mean the children in life at the time that the fee opens ? or have deus. 
of children predeceaſing-any right? No B. p- g. 
The price of a ſubject being fixed by arbiters, it was not uriderſtood that a feu-dury 
was in their view, a Romy not being a durden neceſſarily affecting land, No. 27 
p- 52. 
A conveyance to viper ſon in'liferent, for his Tiferent-uſe allenarly, and o bis children 
u ſee, conveys only à liferent to the father; No. 28. p. 54. 6 
Tue ſame found, when the conveyance was by a father to his ſon, in liferent, for 
liferent-uſe only, and to children in fee, No. 29. p. 72. 
A contract of marriage, proceeding upon a narrative, that the bulband add wife were 
to convey their — to the ſurvivor in liferent, and the children ia 
fee, and the wife conveying her property to the huſband and children of the mar - 
« riage,” it was underſtood to give the facher only a lifereat, No. 30. p. 73 · 
When one merchant becomes bound to deliver a certain quantity of goods, and ano- 
ther to deliver bills payable in three months, the party delivering the goods is not 
entitled, during the courſe of the tranſaction, to demand caſh or diſcountable bills, 


ben there is no change in the circumſtances of the other party, No. 3. * 
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"Decree of Conſtitution. See Adjudication, No. 28. p. 47- 
Decree of Regiſtration. dee Adjudication, No. 22. p. 47. 
.Decree reſerving-objefQtions contra executionem, No..22. p. 47. 
Decree arbitral. Sce Conſteruttion, 8 27. p- 52. 
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see Conftruio, No. 28. p. 54. and No. 29. p. 5a. and No. 30. p. 73 
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A glebe cannot be defigned out of temporal lagds, where there are churct-land i ia a 
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See Adjudication, No. 26. p. 52. 
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The of the ſubtenant falls with that of che bee norvichſtanding thas-. : 
89 power of ſubſettiag, No. 19. p. 43. * 


As to a leaſe is to be completed by poſſeſſion but even without poſition, 
| evil norde cut out by a truſt-conveyance,  omnium bonorum, for N of credi- 
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| Lands comneyed, never 10 be fold, but remain as motel la or ner cnn be 
1 09 p- 49. | 3 1 
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3 PRESCRIPTION. ' - n 
Dheicendidl preſeripiion of retours muſt be founded on poſition, No. 5. p. 7. 
_ PROVISION To WIVES an CHILDREN, © bs | 
gee conſtruſtion, No. 28. 5. . No. ap. 9. 72 and No. 30. p m * 
nor, PRESUMPTION. - 1 


Where an heir of entail, Ar diſponee, enters upon the moveable fines. 
 ceflion, without any inventory,-'and takes upon him the debts which affect che 
| moveable eſtate,” the Court will 'not-xdmit of a proof on his death, to ſhow that the 
' moveable funds are exhauſted, in order to throw the debts on the next heir of en- 
tail, No. 9. p. 10. RE D 

*See bl, No. 4. p. 3. 1 * 
| POORS RATES. / 


of be genera 
Ny hon competent, 
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A ſuſpenſion againſt the eollector of poors rates for the 
- queſtion as to the right of levyiag aud mode of 
'No.-25. Nl... 5 "+ 


RECOMPENCE. 


When one tradeſmen employs another in finiſhing part of a piece of work which he 
: has undertaken, he is loticled to a communication of the profits, : No. 17. p. 41. 


RET'EN TION. 


The purchaſer of a ſhip has right to the freights, as proprietor, from the time of iu · 
timating the purchaſe to the freighter, notwithſtanding -that the freighter 
have grounds of compenſation-agaiaſt the former proprietor of the veſſel, No. 16. 

934. N | ; 

A creditor haviog-an abſolute diſpoſition with a backbond, is intitled to retain poſſeſ . 
- ion, not only Toe che · debts there ſpecified, but for all debts due by the reverſer, 


No. 18. p. 4. 
; RIGHT ix WATER. 
See ſalmon-fiſhing, No. 5. p. 7. 
| SALMON #ISHING. 8 
The intereſts of all the heritors on a river muſt be preſerved -as far as pollible, No. . 


p- 8. 2 
" NT SERVICE or HEIRS. 
f -Sce preſcription, No. 5. p. 7. | 
| $UBLEASE. 
See leaſe, No. 19. p. 43. ; 3 IS 
— T RUST-DEE D. 
A divifion being made amongſt Creditors under a truſt, a creditor appearing for the. 
 fGrſt time is intitled to- —— out of the undivided funds equal 9 2 
been drawn by any other creditor, No. 7. p. 8. 
A creditor may accede to a truſt at any period before a final diviſion, although he 
n attempteti to ſecure à preference over funds in anecher country, 
Os 44. Pp. 27. 5 9 5 Tag * 


See leaſe, No. 24. p. 50. 2 ENT 
A deed was reduced on the head of forgery, where the witneſſes to one real ſubſcrip- OY 
tion had, by the filling up of the teſting clauſe, been ſtated as witneſſes to the for- #7 . 


gend ſubſeriptions, No. 20. p. 44. | F 3 
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poweted t6 appoint three of their number as commiſſioners ; and un- * 
der this/glauſe Meff. Hag, Jamieſon, and Maclean, three of the creditors of f 
{Bertggiti, Gardner, and Company, were appointed to this office. | Mr Hog 
having declined to act, a meeting was called to renew the nomination. At 
this meeting a difficulty occurred as to the proper method to be followed, | 
ome of the creditors, inſiſting that the ſingle vacancy only ſhould be filled up, 8 
while others thought 4 new noniinstion of three commiſſioners ſhould take | 
place; and this came ultimately to be the opinion of the majority, who ac- + |, 
cordingly-eleed Meff. Wallace, Lothian, and Finlay; - thoſe of à contrary 2 
opinion voting under proteſt for Mr Somervile as a ſucceflor to the perſon re- | 3%, 
Ggning: Aſterwards Mr Maclean and Mr Somervile gave up all pretenfions to 
the office; but Mr Jamieſon, concciving the new nomination to be irregula, 
declined to give his ſanQion to it by a voluntary refignation. A petition was | 
therefore, preſented by Mr Hotchkis the truſtee, praying the Court © to ap- 9 
ptone af the clectlon af Mell. Alexander Wallace, Walter Lothian, and 
James Finlay, an the. three  commilſigpers under the preſent ſequeſtration, 
c the Court ſhould ſeem 
* Nr Hache having x the ee anſwering the renten, the Cour 
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* © Gazette, and on the walls of the bill chamber. Theſe intimations were made, 


bdberctomby, as Lord Ordinary on che bills for the time, praying his Lordſhip 


. compoſition, and declaring the truſtee exonered, and diſcharging the peti- 


8 _ fortnight.” An acceptance of the offer contained in this letter was written 


We H. PsTITION of Hoon Mienbrenzon. 5 
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Macnurent on having propoſed to pay a 3 
tors, and more than nine-tenths in value and number having agreed 
to accept of the compoſition, - and conſent to the withdrawing of the ſequeſ- 
tration, a petition was preſented to the Lord Ordinary on the bills, in name of 
dhe bankrupt, with conſent of che +ruſtes, ſohnding on 5 48. of che bank. 
rupt - ſtatute, and upon the agreement with the creditors. Lord Polkemmet, 
before whom the application came, ordered intimation of it to be made in the 


and no perſon appeared to object. A petition was then preſented to Lord A- 


* to grant a diſcharge and exoneration. | But his Lordſhip, doubting of the pow- 5 
ers of the Lord Ordinary, a petition was given in to the Court, praying their 
Lordſhips * to diſpenſe with the intimafion of the petition, in t̃eſpect of the 
<c intimation of the former one preſented to the Lord Ordinary; and, upon con- 
4 ſidering what has been ſtated, to pfonounce an order approving of the ſaid 


« tioner of all debts contrafted by him prior to the 4th December laſt, being 
_ «« the date of the application for the ſequeſtration, extept as to payment of the 
| n 105: e or to do therein as to the Court 
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n tumber ef puncheons of aqusvite, at che rait of twelve, bun- 
cheons weekly, and at che price of 2 5. 4 d. per gallon: the miſſiye bears, 

5 « Ts be payable by your accepraiice (thar is,” the acceptance of Thomas Stew- - 

3 at, under the guarantee of Met Somereie and Company, ) at three months 

from the date of cach ſettlement, which mall take place at the end of each 


© by Mir Stewart; and; of the ſame date, Mel. Somervile' and Company, by 

- their letter, engaged that Mr Stewart ſhould implement his part of the obliga- 
tion; and they add, We become bound to ſce hate ver acceptances he may 
e eee e manner as if we were ac 
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na” ly bound e ee e take out 1 e 
* | r * havo' 0 n to * PETS: - 
| «them „ 
3 0. e the anti e ee "* = 
| and the bills granted at the ſettlements duly retired, © This was the ſlate of mat< - 
ters until the month of March 1793, à petiod of mercantile diſtreſs unparallel 
ed in the commercial hiſtory of this country. At this time Mr Stein ſeems to 
have found difficulty in raifing money on the biſis of Somervile and Company; 
umd be ioſiſted, either for eaſb, or bills capable of inſtantly procuring it, other-— 
dit he could not proceed in the delivery of the ſpirits in terms of the agtee-— 
went. At firſt. Somervile and Company were deſirous of accommodating 
| Stein; but they afterwards ſtood: on their agreement: and the queſtion' was, 
Whether; under that agreement, in which bills at a ſhort date were ſtipulated, 
che ſeller could, in place of theſe, demand ready money, or diſcountable bills: 
Mi Stein, on the one hand, contending,” That his demand was conſiſtent with 
the practice of merchants: and that to refuſe this, and force him to continue a 
tranſition; when the bills of the purchaſer were not negotiable, would be at- 
_ © xetided with the moſt dangerous conlequences'; for if the ſuſpicions were juſt — 
which had been entertained concerning the credit of tbe purſuers, and which 
had rendered it impoſſible to negotiate the bills, bis ruin muſt be inevitable; 
© _. whereas, to require of the other party a good and negotiable bill was, if theſe 
ſuſpicions were unjuſt, a matter of no difficulty; ' But to this Meff. Sometville 
and Company anſwered, That the terms of the agreement afforded the only rule 
mn this caſe and by theſe they were bound to give their own bills, without ſay- 
* Ins whether theſe bills were negotiable or not; and having given theſe bills, they 
uud fulfilleditheir part of the agreement They contended, That although their 
bankruptcy would have authoriſed Mr Stein to have withdrawn from his agree» 
ment, while ey eohtinded"folvent? He could not infiſt for other or better ſecu - | 
. rity thati chat which he Had fipulaced in the contract: That the demand, ſo far | i 
from being conbitent with mercantile uſage; was quite the reverſe; for amongſt EDT” 
no ſet of men ij faichful performance of agreements more neceſſary. The mer- 
 Uhant muſt be able to ay, 80 far um l bound, fo far conſequenily may l extend 
\« thy trariſQioHs, und ſtretch my own credit and that of my friends: it is 
upon the ſtability of one contract that be builds other contracts and other 
tranſactions; nor is there a ſingle merchant who, in the midſt of the compli- 
cated engagements of trade; could command caſh or new ſecurity for every 
bargain be has made upon eredit. If ſuch demands as the preſent could be 
wake, thewhole idem af commerce voddd be at a ſtand. ——This queſtion 
a came \originally'before-the Sheriff of Edinburgh; and the Sheriff having found, 
Abet Mr Stein bas no fight to demand any further ſecurity during the | | 
currency of the bills granted by Meff. Somervile and Company, or to re- 
_ *<fuſe to implement the bargain on account. of the bills not being preſently 
e degotiable and having ordained him to deliver the ſpirits,” &c: che que · 
| ſtion was brought before the Court of Seffion by advocation; when Lord a- 
-bercromby, as Ordinary, found; That, by the terms of the contract, Mr Stein 
74 n Somervile and c ſhould enable 
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the contraty, as Mefl. Somervile and Company were bound, by a written - 
greement, to give only their own-bills for the price of the ſpirits, payable at 
- the diſtance of -three months, ag this was done, and the bills regularly retired, 
* apd as there-was 00 change/in the cirentaſiavces of the parties, Mr Stein had 
no title to withdraw from the agreement, on account of his not being able in- 
ſtantly to taiſe money on the bills of Somervile and Company: although it was 
maintained by ſome of their Lordihips who were of a different opinion; chat in 
commercial tranſactions, where: bills are ſtipulated to be given in payment, 
theſe bills are underſtood to be negotiable! bills : .2 practice too which ſeems to 
+ have had the ſanction of Meſſ. Somervile and Company in their tranſaRtions 
hm ee eee pings take Mobs Hs e he 
DN AR 4 | 


eee an hepa -otl” KM Sei pt hs cauſe . 
ra ſpikes, of which he offered et thus; ee e 
1. He offered to prove, by vitneſſea, that it e anus ns * 
Fen oe underſtanding of parties at entering into the contract, that the 
bills to be given by Somervile and Company ſhould be negotiable billa. But 
e ee eee N f * „ ann by 


naſe on 

ij? > es, a e „ 
Alf Somereile and Company, ſufficient to authoriſe Mr Stein to with-hold 
performance of his part of the agreement. The Court were of opinion, that if 
Mr Stein would fairly and openly offer to prove, that Mel. Someryile and Com- 
| pany were bankrupt, bis allegation was clearly relevant, and one which they 
would admit to proof; but they expreſſed very ſtrongly their diſapprobation of 
thoſe hints and inſinuations which bad: eco e ont in, l 

N eee eee 32 

8, Me Beete ofered-to prove, that Mr Allan.was hald-our to bim don part- 
| rai eee Company, and that upon the faith of that he had en- 
. SO er ey that Mr Allan is not 

a partner. The Court thought che allegation, of his being fraudulently indu 
— believe that he was contracting with one party, when in reality he 
vas contracting with another, was ſufficiently relevant. But then the allega- 
tion muſt be made in legal terms, and not, that Mr Allan was held up as a 
„„ ĩ˙ ; 8 eee. 
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| in teu — brought by the truſtees of Gar Queltics. 
as debtors'to Captain Walter Graham, in the ſum of L. 187 con- 
tained in a bill payable in April 1785, there was produced for George Leny, as 
bis intereſt, the principal bill itself, 9 e 
—— | — 
.. * The Court, mhgn they ordered ehis condeſcendence, took, notice of the ve 5 
notion which ſeemed to. be generally entertained of the nature of a condeſcendence ; and Tr 
thought this a proper opportunity of expreſſing their reſolution, not to allow condeſcendence in 
future to contain any thing more than a mere enumeration, in regular order, of the facts offered / 
to be proved i and that what; in place ofthis, a condeſcendenee ſhall enter into a ſtate of the 
- cauſe,- or give a detail of the argument, it ſhall/ be ordered to be-withdrawn, and à foe im- 
poſed upon the party. In another eaſe (Grants pgainſt Stevenſons), which occurred the next 
day, the Court had occaſion. to reconſider. this ſu bject, when their Lordihupe repeated their 
former reſolution, and extended it to all anſwers to condeſcendences, which they are to con- 
der as bunter condeſcendences, going through the condeſcendence artiele by article, and 
admitting or denying each. The view of the Court was, in ſhort,” this,” that the condeſcend- : 
- ence and anſwers ſhould enable them to fix thoſe points on which the. parties are agreed, on the 
one hand; and on the, other, to aſcertain thoſe upon which they differ, , with themean of proof 
by v a theſe are offered to be eſtabliſhed, | 5 
mould not this rule, ſo well ined for the AGisbeefy ef trat, be cle 
A n of exery ale, ate the Oer _ reftritee . 
preparttion f cuüſe ? — 0 ortet Bat $70 bt, 
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No ſyſtem of laws, Mes; ee ie oedema, 
che effect of loaſe, undefined, or/-illqrdered forms ; the party who is harafſed by ſuſpence, 
or ©: exaſperated by ſome. of thoſe as of injuſtice - i inſeparable from the confuſion which 

+ - accompanies foch forme, will accuſe the law iedelf of injultice, or perhaps arraig the are 
of the judge. wo 

If eee e take Ct tra at leaſt this con- 


" that the evil is not imputable to the law,—that the power of regulating thoſe forms 


is in the hands of men whoſe knowledge and integrity make them the proper depoſitaries 


- of ſo valuable a a public truſt, and who ſhow, by their anxiety for a well- ordered courſe of 
Jolie, that, in due time, and in the bett manner, they will redreſs whatever may be amiſs. 
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e deat alas: 4 DE IAss. and fbr he Thie | 
Bank there was produced; an arreſtment uſed on the-5th July following. Ur- 
by. on the 26th June 1789, Captain Walter Graham had been rendered bank 
oo... - -rupt; and as George" Leny was brother-in-ia to Walter Graham, an objec- | 
iS "tion was ſtated to his intereſt, founded on the act 1621: but the principal objec · 
tion was, that the indorſation being holograph, it could not prove its own 
date; and eonſequently, that the conveyance muſt he held. to have been made 
within ſixty days of Graham's bankruptey, and fo ſtruck at dg the at 1696; 
On the-other hand, Mr Leny ſhowed, by tranſaQtions-with the Stirling Bank, 
and by the. production of bills due by Captain Graham to that bank, and 
retired by him, that che indotſation of the bill in queſtion was 2 fait and 
onerous tranſaction; and that it bore date within a very few days of the laſt 
advance for Captain Graham, There was alſo produced, a letter from one of 
8 Camſtroddan's truſtces, by which it was proved, that Mr Leny had demanded 
payment of the bill, in virtue of the indorſation, ſo far hack as June 1589; a 
month prior 40-the time of, uſing the arreſi ment founded on as the intereſt of 
the Thiſtle Bank, conſequeritly, that the indorſation could not be-antedated for 
the purpoſe of deleating that arreſtment, and muſt therefore be held to be of | 
the . date which it bears. 
 *This: queſtion- came. before the Court en a petition; againſt a judgement off 
eee eee eee eee , be Woe - 
—— 2 4 on K 37 g 9 
g en A hs i! 101361 7 — ui gen b 
. . UhÄ——̃⅛—᷑”᷑C $45, 
ol over for four years after the term of payment, had'nor loſt its privileges ; but 
| 747 
veyance 
1. eee enen ol ancindartion to. a bill, the aft 
1696 might be more eaſily evaded. But to this it was thought a ſufficient an- 
ſwer that the danger ſtruck cqually both ways; for if the conſequenct of re- 

\ pelling the ob erden was to give an caly method of evading the a, the ſuſtain- 
ing it might throw. looſe tranſaRtions ſetiſed by indorſations, not only during the 
donne cen days," but exen for years procedingthe.bankeuptc.———Another 
came to be conſidered, Wher her, if the date of the indorſation was 

1b be ken is the tras due, the interpoſition of a date did not exclude the 
legal preſumption ol the indorſation's being of the date of the bill, and throw 
the onus probandi-on. the claimant ? But the Court being fully perſuaded | 
of the oneroſity and fairneſs of the tranſaQtion, the majority came to this | opi- 
nion That as the date of the indorſation (if that be taken as the rule) was 
beyond the ſixty days, and, if the indorſation be thrown aſide, as there was no- 
thing to prevent the Court'Fom following the legal preſumption, 2 muſt, 
in either view,” bold the tranſmiſſion. an not falling under the 88. 
he 2 ru, ad the bj 0 Me Lays in 
-reſt repelled... 2 
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v. The over W of che Burgh of Dia, 


14 e e 


Tiens: Horcumzon Merchant i in Edinburgh, &c. © 


a ak rae bcc Bo at; this cauſe, as 
to the right of property of a ſmall piece of gardcn-ground lying in the 
-town of Elgin, there was produced for Mr Hutchieſon, miſlives of ſale by two 
 heirs-portioners, daughters of the perſon laſt infeſt. Theſe miſſives were da- 


| "ted in the 1739, and no title had been completed, either in Mr Hutchieſon's 5 


perſon or in the perſon of his anceſtors, to whom theſe miſfives were granted; 
but a conſtant poſſeſſion of the ſubject had followed upon them. The Wrights 
of Elgin, on the other hand, founded on the retour of a ſervice in the perſon 
-of their author, a grandfon of the perſon laſt infeft, fo far back as the 1770, 
aa nk in their progrels 3 and the principal point taken up by the Court was, 
Whether this retour was now unchallengeable, in conſequence of the lapſe of 


twenty years? The queſtion hat! originated in a ſummary removing againſt 


Mr Hutchieſon's tenant in the ſubject, brought by the Corporation; and a de- 


- carator- of property was "afterwards raiſed by Mr Hutchieſon. The Court 
therefore took up both the queſtion of poſſeſſion and of right: and it was the 


- unanimous opinion of the Court, that Mr Hatchieſon had a title to the ſubjecti | 


in queſtion, from the true heirs in theſe ſabjeQs, which admits of being in- 


ſtantly completed, ſo as to exclude any title in the perfon of his competitors z 


and that the vieennial preſcription of retours is of the nature of the pofitive pre · 
"ſcription, and fequired poſſeſſion. It wagalfo obſerved, that Sir George Mac- 
+kenzie, in his obſervations'on the ſtatute by which this preſcription is 'eſta- 
bliſhed (1677. c. 13:), fays, That © this act regulates the competition between 
the ſeveral kinds of heirs among themſelves, as, Whether the heir of line 
4 ſhould be preferred to the heir of tailzie ? but it does not exclude the dear 
* intereſt of blood; J. 8. N. De Reg. Juris“, This retour had not been pro- 
duced; and it was uncertain whether it contained the verdict of a jury or the 
- cognition of magiſtrates. If it had been neceſſary to have gone into this que- 
-ſtion, and it had turned out to be a mere cognition, it ſeemed to be the opi- 
nion of their Lordſhips, that it would not have afforded a ſufficient title; but 
the inveſtigation, was unneceflary. Mr Hutchieſon was found to have the pre- 
ferable right: r 
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ib 14. She are | ſuperior heritors on the. river North Eſc, having rights 
to ſalmon fiſhings; and the dotender an inferior heritor, who has alſo.a | 
3 and to certain mills which are ſupplied with water by 
the means of a, dam - dike. It as aflerted by the ſuperior heritors, that the 
dam-dike was ſo. conſtructed as to injure very materially their fiſhiogs, and that 
s this might be een e . 


Ahe Court, 10 ee eee dk lame ee 
- that whereverthere-arc rights in a river veſted in. different proprictors, it is the 
duty of the Court to regulate the exerciſe of thoſe rights in ſuch a manner as to 


enable, if poſſile, each proptietor to enjoy his reſpective intereſt: And the 
right of floating wood down a river, which was claimed by the Duke of Gordan, 


and diſputed. by the inferior beritors, who wvere poſſeſſed of rights of cruive- 
filbing, was given as an inſtance of the proper exereiſe of this power: in the Court; 
- there the. right of floating was reltcited to that period when the cruives are ta- 
ken out, by, which, means the ons both, Horgan were preſerved, 1781, 
March 9; Duke of. Gordon. i238 l Bacon 31:48 4: 
eee h e bernd 


Fot the Purfibns,” Ad Gillies, © 7 e 9 Add. J 
Defender, Geo, Ferguſſon tes Ihn. Inne, C. 8. 
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Shoe eee 8 \ Edinburgh, 8 and, with the 
concurrence of his creditors, granted a e ee of Mr 
Aufl. in the 1770. Under this truſt-deed, Mr Ruſſel proceeded to recover 
Ae funds of the bankrupt; and having, in the 1785, at the diſtance of fifteen 
years, collected part of the funds, he made a diviſion amongſt thoſe who had - 
produced interefts, at the rate of 4s, in the pound of their reſpective debts. 
Part of the ſunds were affected by inbibitions and other diligences, and re- 
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N e nd, when Me Ruft 5 Aden in . 
the inſtance of Mr Innes, creditor of Mr Scott's; „ 
this country, had endenyaured to attach eſſects in Jamaica belonging to the 
bankrupt, but had failed in recovering any thing there. The concluſion, of 
R the action was againſt Mr Ruſſel, for -a/ſum equal to the dividend which he 
vould have drawn, had he entered his claim vith the other creditors z/ or if it 
mould de found that Mr Ruſſel acted legally in dividing the funds, then that 
"Re eee eee ba, e nee MAINE 
eee 1 A 0. 


— 
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At Ns: dat the tou, nA pegs vw » 


been bona ſiue divided by Mr Ruſſel, the truſtee, and -which-had been recei- 
| ved by che creditors wih the ſame bona ;fides, in payment ſo far of their. 

- debts, could not now be reclaimed by the purſuer, either from Mr Ruſſel or 

the creditors z. but with regard to the funds undivided, they - conſidered Mr 

Innes. to be intitled to claim to the extent of a dividend-upon his debt equal to 

what had been drawn by the other creditors. The following judgement was 
pronounced: Find, That the purſuer-is intitled to be ranked upon the un- 


* 


« divided funds of the bankrupt, ſo as to draw therefrom what will afford him 


IRE ef Meng, 3o what pax of cu creduors have drawn; and 
4 remit,” be, # a 3 RY 


r obn Dickſon, 4 H. S. Mercer, W. 8. 
Defenders, R. H. Cay, | A. Err! 


e e .. Gordon, Clerk. 0 
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"Joun, Lavciia Ge. GRANTS. 
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a muiltiple-poinding; -brought by Sir James Grant, ahe a turned 

| eee eee in a will executed by Hum - 
phry Grant in Jamaica: I leave and bequeath to the Reverend Mr Patrick 
Grant, miniſter of the goſpel at Vrtay, my full brother, the one third of 
_ my eſtate, real and petſonal; during bis lifetime; and 1 deviſe the other 
= two thirds of my. eſtate, real and perſonal, to my two ſiſters Mary and 
Janet Grants, to be equally divided betwixt them during their lifetime; 

10 and in caſe bf the deceaſe of the ſaid Mr Patrick Grant, and Mary and 


6 Janet Grants, my filters aforeſaid, of ct die Marry Gram, | 
at, 


I Os belong 20- the; cen nr 4d pay 
ee Bviar. Bey ond” Joree Grant of Ballintomb, and 
# Bee below; NO XIV, * | | 


* - 


21A May” 1794 "Wc * 


. T 
8 oo * Patriek Grant, miniſter of Logie ; and in ca Mr Patrick Grant of Urray 
3 TE. bee hein of his bon body, tale or female,” 1 deviſe and leave my whole 
Wn . © Sehe Eden gone e et e g 8 
11 55 FCC i Mr Patrick Grant of Unney led eee eee of hin Soles wither | 
{= IG "the right of two thirds. of the teſtator's eſtate came to the heirs'of the body of - 
| 8 Marjory Grant. Marjory had three children, Lieutenant James Grant, one 
„ . of the parties in this cauſe; Janet Grant, mother of John, Lauchlan, &c- Grants, 
PP © *  . the other parties in this cauſe; andthe had a fon, John Grant, who ſurvived 
—_- eie Grant of Veray, but. predecealed, (without children), die we lik 
_— 5 e ele 
mate, in conſequence of his having ſurvived Patrick Grant of Utray; if ſo, 
ace it muſt, upon his death, have deſcended to-Licutenant James Grantſhis | 
=—_ others whereas, if it'was bot to be cbnfidered as veſted im/Johni; then, in place 
© of goitg folely to his brother James Grant, it muſt have divided equally be- 
© twixt James andthe children of his ſiſter Janet, the other party in this cauſe  - 
_— Id Craig, the Ordinary before whom this queſtion came, ranked and pre- 
_——.-- DORM e IOOy SARI: —_— 
. 0 * WE 
DEN 1. wid oblerved by one of their Lache, That this was s e bb exe | 
05 | DBP appearing 
_—_—  - from his will; and which can give little aſſiſtance in deciding any other queſtion. | 
EET, The caſe was taken up in this way by the Court, The teſtator having given the 
14 ROI eeſtate to Mary and Janet Grants during their lifetime, and upon their death, 
aun the death of Mr Patrick Grant without children, two thirds of it to the 
__  : children of - Marjory Grant, the only queſtion is, Whether by the childfen of 
| oy |  "Marjory the teſtator meant thoſe children only who were. alive when the ſucceſ- 
1 ion opened by the death of the laſt liferenter ? and it was the general opinion, 
* 


1 


. ; n The caſe of Burnet againſt 
Baurnet, 17th December 1736, reported in the firſt volume of the DiQionary, 
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9 5 DPS ac 5 E Court would not allow a proof, to Rm that the moveable IR I 
: B j ES he to which Colonel St Clair ſucceeded as general diſponce of his uncle 
WE. Gen e. was echauſted, ta the effect eee TREND 
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DO . te Chis: e 
Qui as heir of entail, as well as heir under a general diſpofitzon ) amd in e 
es chatacters, had it been his intention to preſerve, againſt the-entailed eſläte, 


ay debts for which the unentailed cltate was inſufficient; he ought to hace ab | 
 gertained/the amount of that cſtate,-preciſcly in the ſame way as if the heir of 
entail and the heir under the general diſpoſition had been differctt-petſons: © 
But baving neglefted this, he ſhowed, (as far as by-circumſtances: he could 
ow), that he was ſatisfied: of the ſufficiency.of the unentailed eſtate to anſwer 


All the debts of General gt Clair; and now, at the diſtance of thirty years from. 


the time that the ſucceſſion opened to him, it would be highly irregular to ad- 
mit a proof for eſtabliſhing the inſufficiency of the unentailed eſtate. 

The Lord Ordinary had ſound the debt to be a hurden upon the heir of Co- 
wee lair, de a 7 9 
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* The: fubje@-poſſſſed by Mr Macmillan ie ſituated in Chapel-ſtreet, in the 
ſouth ſuburbs of Edinburgh, which is not a principal ſtreet, but a croſs-ſtreet 
connecting Nicolſon-ſtreet and” Briſto-ſtreet. . The ſubject conſiſts of one flat 
of a houſe on a level with the ſtreet; having a front area betwixt the houſe and 
the public ſtreet nine feet in breadth,” and divided from the ſtreet by a parapet 
wall; there is alſo à ſmall area or court behind the houſe. This back area 
Macmillan uſed for ſlaughtering his cattle, and the front area he employed as 
a public market, in which he expoſed his meat to ſale. The neighbours com- 
plained of both practices; and the Sheriff, before whom the queſtion came, 
having viſited the place, : found, That Macmillan's practice of Haughtering 
enttle in the back area, and expoſing his butcher-meat at all times without 
doors in front of his houſe, are nuiſances, and contrary to the 6th article 
of his feu - contract: Therefore prohibits and diſcharges Macmillan from 
ſlaughtering cattle in the back area, er e e ee 
< without doors, in front of his houſe, in all time coming. 
This judgement was brought under review of the Court by advocation, 
when Macmillan conſented, that the Sheriff 's judgement ſhould remain in force 
in ſo far as related to the ſlaughtering of cattle in the back area; but contend- 
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froit of his houſe.” | 
. un Mies e pattwis intidled ts 
aſe his property in the way that may be moſt beneficial to him, even though a 
conſequential damage ſhould thence ariſe to his neighbour. From this general 
ee ee but theſe arifing from paction, confirm the ge- 
neral principle, and prove, that vo perſon can be debarred from the uſe of his 


property, who is nt fettered by ſuch ſervitude. It is true indeed, che law in- 


terpoſes ſo far for the public intereſt, that it will not ſuffer any perſon wantonly 
to uſe his property to the prejudice. of his neighbour; but where the right is 
uſed neither in amulationem vicini, nor is in itſelf illegal, be is allowed to uſe 
it in the manner moſt bencficial to himſelf, 7. 2. D. De ag. er ag. pluv. arcend.; 
and agrecably to this general principle have all the deciſions proceeded, Did. 
vol. 3. p. 363, Clerk againſt Gordon, 8th July 1766; and p. 349, Dewar 
againſt Fraſer, January 20. 1767.” This rule, however, ſuffers an exception; 
_ -a proprietor-cannot uſe his 3 produces 2 real damage; thus, 
Dict. vol. 3. p. 30. 29th July 1768, Ralſton. againſt Pettegreu;; and Kames's | 
Select Deciſions, 9th December 17 56, Kinloch againſt Robertſon. r 


| iſent caſe-the complainers have been able to eſtabliſh no real damage. 


But in anſwer to this it was faid, That che cloſe neighbourhood of thoſe re. 
Lal in towns renders a certain degree of reſtriftion neceſſary in the exerciſe 
of property; and hence many acts which would be allowable in the proprietor _ 
of a rural tenement are illegal in a city. The intereſt of one individual may be 
allowed to overbalance the conveniency of another individual; (and this ſeems 
to have been the principle in the caſe of Fraſer, Dict. vol; 3. p. 349. 3) but 
that intereſt muſt give way to the collective and general intereſt of a whole 
community; as was decided gth December 1756, Kinloch againſt Robettſon. 

But beſides this general ground, there is another, ariſing from the nature of 


| the rights, referred to in the judgement of the Sheriff. The clauſe is contained 


in the feu · contract of the ſubject in : queſtion, and is in theſe words: “ That 


none of the feuers, their heirs or ſucceſſors, ſhall allow: any ſhops or yards 
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: — 
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&, for maſons, wrights, coopers, ſmiths, weavers, candlemakers, crackling. 

©. houſes, nauſeous chemical preparations, which may occaſion diſturbance, 
_ -<. or be a nuiſance to the neighbouring teuere, or any ather noxious or noiſy- | 

4 manufactories whatſoever, to be placed or kept within any part of their re- 

* ſpeAtive feus:” And from this clauſe it was argued,” That although butch- 


_ .ers ſtalls are not nominatim expreſſed among the prohibited trades, yet they 


muſt be comprehended under the general expreſſions in the clauſe, ſince ſo 


many. others:le noxious and lem ilagroeahic are enumerated. 


In anſwer to this argument, it was maintained by Macmillan, Thatihe mot 
rained conſtruction of the clauſe can never extend the meaning of that con- 


uad to a prohibition of ſelling, or expoſing for ſale, clean freſh butcher- meat, 

7 ſince in no ſenſe of the words can it be conſidered either as a noiſy or noxious 
KN manufacture; the contract has e eee eee 
5 borer 201m at pa es ag | 
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Aut the ſtrect was not à principal Reget, and that the (tall was not placed upon 


the ſtreet, but off it, in a private area: and upon the general point their Lordſhips 
vere of opinion, that every perſon has a right ta expoſe fur ſale the articles in 
Which be deals; that if the butcher meat expoſed by Macmillan was kept 


' "Feet and clean, there was no reaſon why it ſhould not be erpoſrd as well gs 


_ - other articles. With regard, to the ſpecialty ariſing from the terms of the 
contract, it was thought to have no effect upon ſuch à caſe n the pre: 
"ſent; The intention of Lady Nicolfon, by whom tlie grdumd was: feued, cer- 
tainly was, to prevent any trade or manufacture attended wich a noiſe: whigh 
might indommoce the neiglibaurhood, or productive of Imells which might 


Wo, prove wnuiſance, tröem being carried an; but aſhep where: butcher-meat is 


"fold, e „ e b eee ao o OS 
tion 10 he ve : 
It was bought, en Waser Lordlhips, that the pales it 
-batcher-meae;: in the manner pratliſed dy Macmillan, was a nuiſance; as no- 
e or to dre cattle Mad ine * 
mee . ie 2 
_ = ! On6of- their\Loraſhips had bee ue was W to ade Court, 1 
. woes Mey deer to inclined,”to- have impoſed a burden on Macmillan's property, 
aid to have prohibited him from the uſe of his property, even had there been 
a ſmall degree of nuiſancettittending the exerciſe of his vight, ſeeing” that the 
ſubject is not within the royalty; his Lordſhip rather inelined to think, that 
the Court could go no further than to regulate the ſlaughtering of cattle, which 
wl truly a naar! But in anfwer to this, an inſtance was given where 
_ the juſtices 6fipeact had removed a butcher's ſtall in the Weſt Port, the butch - 
er having*been imuſe*to expoſe his meat iu that narrow ſtreet, upon the out- 
ide of the hole or ſhop the juſtices of peace, in the one caſe, erg ths 
lame power whith the magiſtrates: poſſeſſed in the other. * f 
Tue Court came ultimately to this opinlon, That 'Macmillan bad no right 
to laughter cattle in the back area; but “ found, That, under the condition of 
paving with flones the area in front of his houſe, and extending a ſhed 
s over the fame, Ne e ge eee nai for ale under faid 
7 med. 3 
"on Palmer, 8 1 = TH Ok Fagan 


F 


— Lord Craig, Ordinary. | Sinclair, Clerk. 
A 27, no ©. Judges Preſent. 


Loa Pässzbenr,. | 
| Lords | Jperics.Cunm, = MonxBopvo, ' Lords — 


R -oxtelyy STONEFIELD | C418. 
Vin rox, AxxkzaviiLE, 
i Dnzchonx, 8 DUnsnnan,. 55 
w xl. burton of Mrs Acuzs Ross, Spouſe of William Rodb, 
| late: Merchant in-Glaſgow. | 


n abjeR of the pettion.was dy obtain for Mrs Robb im allmentary pro 
FW. 1 WW 
_ iow, 4 D 


P * 
0 * 
69 * * 
= Pant — » 
* 
„ „ p 
= a&# © - 
- 4 WV 
"I 1 * . 
— 
- 
9 
4 - 


* 
* * 


LT * 2%. = . 
* 1 E AG? 2 "LA * 0 9 2 * 9 
3 2 | F: 88 9 * 3 
n hu * * 
4 4 A 


Ina W 


: Ae „ * . 


e dene Wed ee r 
Homer; - and the ttaſter” draws anoually, © tor behoof of the "creditors, L. 114 . 
r Prior to the bank ruptey, Robb abſcond- 
ed he has been ubſent for two years, and the place of lis reſidence is un- 
known. lu theſe circumſtances, the petitioner's application was founded, firſt, 
upot the circumſtance of her having been deſerted by her buſband ;; and a ſecond 
ground was, eee in Ugriengs Hnt;/ 0: Ullin/ollonne foi: 
che lifetemer yo d ire 3, emi. 

3 The. deſertion of the huſband founds the wife in e n foo Winiene; 
in andithataliment'is a lawful debt, for which he is equally liable as for any other; 
nor is itof any-Eonſequence what are the buſband's motives for ſuch deſertion. 
It has been fuid, that, froms the nature of marriage, when the huſband and 
| wie ate iving-together, the wife muſtſhare the fortune of her huſband, and 

_ -while ſhe partakes of what he has to himſelf, can have no more to claim; but 
his does not apply to this caſe, where the inatrimonial ſocicty is difſolved by 
the deſertion of the huſband Here the aliment is a legal proviſion ariſing 
dom partial -difſluton, in the ſame manner as other legal rer ee 4 
from the huſband's death, which js a total diſſolution, of the marriage. 
II chen this right of aliment conſtitute a clear debt againſt' the huſband, the 
vie muſt be intitled to attach his funds by legal diligence in the ſame way with 
evety other creditor; and, in the preſent caſe, ſhe muſt r 

reſponding to: the amount of her claim, alongſt with the other creditora ; or if 
ea eee de funds, the WORE nes to make her chim et. 
Fr . Diets min} wy's 
Thus, had en by elch the wife had become dound to 
diſpone part of her heritage nomine dotis, and had the huſband deſerted be- 
ſore the diſpoſition vas executed, ſhe certainly muſt have been intitled to reten | 
tion until ſhe was ſecuretd in her alimentary: proviſion. The obligation to ali- 
ment upon deſertion, is an obligation that ariſes from the matrimonial contract; 
and there does not ſeem to be any ground for a diſtinction betwixt it and the 
4 obligations of a written contract; it follows, that the debts belonging to the wife, 
tion conſequent on marriage, may be retained until the proviſions to which the 
wife is e eee on e n yD> 
ment muſt be mutual. 
It may be bad, perbaps, dat there is ne ren bor retention-on- re 
d implement, as the legal aſſignation implied in the marriage has com- 
pletely transferred the wife's propetty to the huſband. But a legal aſſignation 
can have no ſtronger effect than 2 voluntary aſſignation intimated; and it has 
been ſaund more than once, that though chere be a direct afſignation by the 
wife, or her: relations, to the huſband; yet, if the ſubject be {till in medio, it 
may be retained, in the event of the huſband's bankruptcy, till the counter ob- 
ligations to the wife are made effectual: Beſides, the rents of the 5 
heritable eſtate muſt certainly ſtill de inmetlio, and liable to be ſtopped for her 
3 and her e e Cons the radical right of the 
ere: with her. 
. Sale $4 the petitioner one hr to be founded. on. n. che a0 an 
56 8 3 Robertſon _ en, _ 11. F702, Lord Fountainhall ; 
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Dient. Jane 90 9m; John. and Adis D r 3 
can November 14. 177, Jamieſon againſt Houſton, Dictionary, Mutual 
Contract,“ vol. i. p. 5955-596, 305, and vol. di. p. 253 1 Corrie againſt Philp, > 
July 8. 1765 ;- Fountaivhall, November 10. eee 9 
Senn Fang b. 1. tit. F. 5 89. c A 
Further, if deſertion continue for four years, the party debe may db r 
IF" bs deſertion is therefore an inchoate total diffolution, which ought to „ 
intitle the petitioner to a moderate aliment out of her oun eſtate. 1 | «4 
2. On the ſecond point it was maintained, that the ſame reaſon which gives n 
. ahment to he far during any temporary ſuſpenſion of his right, by the exiſtence 
of aliferent,. or by the land falling in ward, muſt give an aliment to à wife du- 
ring the deferfion of her huſband, holding poſſeſſion of her eſtate jure mariti, 
Were the . petitioner liferenting her huſband's eſtate, there could be no doubt 
ol her being liable to aliment the fiar; and, in the ſame way, the buſband, 
 liferenting the petitioner's, ought to be liable; and if to her heir as Har, cer- 
tainly be muſt, aliment the petitioner herſelf appearing in that character. 
|, The petition was teſuſed, with the exception of Lord Dreghorn and Lord 
5 *Polkemmet, ved were for ſeeing. „ h 


The Coutiwere fone, That 1 muſt follo-y the be en 
0 long as there is no divorce, and therefore that the can have no claim for an 
aliment. It was obſerved by one of their Lordſhipy, that there was no evidence 
ol this man' $. having leſt the country, although be bad abiconded; ſo that no 
| divorce could be obtained on the footing of deſertion: But even had ihis wo- 
man come with à divorce in her hand, founded upon his deſertion, it was 
doubtful whether it would have been effectual, as, by the ſequeſtration, the whole 
ce ſtates of the huſband were attached and veſted in the truſtee, for behoaf of 
© the, creditors, at the time of the bankruptcy, and the elaim of the wife, being 
Aan after contraction, was not intitled to compete with previous creditors. + | 4 
It was obſerved too, that were a claim of this kind ſuſtained, there would | 
. ſcarcely a bankruptey occur in which-fimilar claims would not be reared up. 
5 The caſe of Mrs Gordon of Teghmurrie nnr 
5 and the deciſion in that caſe diſapprov ed ot. | 
For the Petitioner, - Mat. Roſs, Advocate. W. Wutz, 1 
lanerchouſe. Howe, Cletk. 
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The BartaEs * 'Fown-CovuNncir, and for ihe! Mus id nba 
2 | birants of r dannen Defenders. f 


bs e net] in this . into a We * FariſdiRtiors be- 

ay twint the ſheriff court of Renfrew and the burgh-court of Greenock, - 

_- And:depends upon the ſituation of that: burgh, and upon the» conſtruction to 8 
he given to the ſtatute 20 Geo. II. taking away heritable juriſdictions. 
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„ | refted into a batony, and the toum of Greenoek'into &/ burgh of barony. - The 
1 | words of the charter creating the burgh öf barony are: Nec non erexinius, - 


eB I OG... tenoreque pterſentis cartz noſtræ, erigimus, villam de Greenock in unum̃ li- 
_—— derum burgum baroniz, nunc, et cum omni” tempore futuro, burgzum de 
J © * Greenock nuncupand. cum plena poteſtate fibi dicto Joanhi” Schaw, ejald. 
e,, ſpoule, corumque predict eligendi, &c. Balivos, &c. cum omnibus immunita 
es privilegits, aliiſque quibpſcunque, ad libertatem burgi ſpe&an. adeo'li- 


off | bere ſicuti aliquod aliud burgum haroniz infra dict. regnummoſtrum,” Kc. 
| The prvieges conferred by this charter were confirmed and enfarged'byſub- 
ſequent grants, and particularly by one in the 1679, proceeding on à narrative 
ol the advantage to be derived to the trade and commerce of the kingdom, as 
FEY well as tc the public revenue. This charter gives and grants to the inhabi- 
- 6 tants of the burgh, to de received and admitted free burgefſes by the laid John 
< 8chaw and his faid ſon, and their foreſaids, full power; &c.* to buy and fel 
A 4 wine, wax, Kc. and all other kind of merchandize and ſtaple goods, and to 
| e pack and peil within the ſamen, with full power to the faid John Schaw, &c. 
3 e to reteive and admit within the faid burgh, "bakers, brewers, fleſhers, &c. 
I 00 and all other tradeſmen and mechanics neceſſary, to whom it ſhall be lawful 
SE” << tg uſe and exerciſe theſe ſaid artꝭ and trade, dc. with power to the faid 
: Jeu Schaw, de. to cle, nominate; &c. bailies, clerks, ſervants, and all 
Ag other officers neceſſary for governing the ſaid burgh, yearly, wh vera 
4 | . 755 7 ; 66 ming, and to build and keep a tolbooth, * S. 
= 5 In terms of this charter, the Magiſtrates were named yearly by the Baron 
«down 10 the 7751, at which time the” power of nomination was given up to 
che inhabitants, in the manner to be immediately mentioned; but it may be 
. proper to obſerve in paſſing, that in the 1741, the late Sir John Schaw grant- 
1 ed a charter to the feuers and inhabitants of the burgh, impowering them 
= - | Fr ſubſtantial, and beſt qua- 
ha lied of the inhabitants, to be managers and adminiſtrators of the whole 
EW © . public funds, that then did, or thereafter might belong to the burgh. In 
= the -1751 then, Sir Joa Schau granted 'a new charter to the burgh, 
Wo NR © voting Gr cre" Neat the" Crone ts favour of himſeif and his pre- 
. deceſſors. and likewiſe the charter in the 1741; and in the character af 
: | Baron of the ſaid barony of Greenock, and burgh of barony thereof, 
| be' #4 gives, and grants full power, warrant,.. and commiſſion, to all the 
4 feuers and ſubfeuers of the ſaid-town and burgh of barony of Greenock, 
- 6-to meet and convene themſelves upon the firſt Monday of May next, at ten 


«the moſt wiſe aud ſubſtantial of their number ta he Magiſtrates. and Coun- 
4 ſellors of the ſaid burgh, - whereaf- two to be Bailies, one to be Treaſurer, 


WEE Ot _ « within the faid burgh, fot adminiſtering juſtice to the inhabitants therein; 
. 3 bn e e eee 
F * e. conform 


1 


5 s e gclock/in the forenoon, and then and there to make choice of twelve of 


« and the other hin? to be Counſellors; with power to the laid Bailies, and 
« their ſucceſſors in office, of holding courts weekly, and ofterier if hevelſary, | = 
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8 K and Helen Houſton his ſpouſe, the lands of Greenock were e- 
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i” PR — kr of the land, of 8 8 nds, and 25 a np > 
„ merciaments of cqurt, and, if neceffary, poinding and diſtraining there- 3 
« for; and with power to the faid bailies, &e, to chuſe clerks, Kc. wich- . 
power to manage the funds, &c. in place of the nine managers, appointed 
to be choſen by the charter 1741 ; and with powet to make rules and ſta- = 
e tutes for the regulations of the burgh, &c.; with powet alſo of receiving 1 
'« merchants, and all kinds of tradeſmen 5 others, to be free — | _ 
«'&c. to uſe and exerciſe all other liberties, privileges, and juriſdiQi | . 
| '« the fame manner, and as freely, as thoſe: of any ather barony in 4. | 2 
« does or may do.” The mode of ele ing the magiſtrates is then pointed 8 | ll 
out; and there is this reſervation : That the bailies of me and my heirs in N 5 | | 
the barony of Greenock, ſhall have a cumulative juriſdiction over the inha- "EY 
« hitants of the town of Greenock, „ be choſen as above- | 
« mentioned in virtue of this grant,” This charter contains a precept of ſei- | 1 
ſin, ordering * heritable ſtate and fein, actual. real, and corporal poſſeſſion, 2 
&* of all and whole the powers, liberties, and privileges, and juriſdictions a- 
dove mentioned, to the town-council of the ſaid town and burgh of baro- 
« ny of Greenock, to be choſen as above mentioned, and their ſucceſſors in 
« office, and that by deliverance to them, or their certain attorney in their 3 
. naimes, 'bearers hereof, of a book and baſton, and all other ſymbols re- | 
« quiſite, to be holden of me and my heirs in the eſtate of LEP for | | 
rendering juſtice to the inhabitants of the ſaid burgh,” &c 
From the date of this charter in 1751, the magiſtrates were named inde... 
pendently of the baron; but the burgh having, at the date of the juriſdic- et | 
tion · act, been underſtood to be one of thoſe burghs whoſe juriſdiction was | | 
reſtricted, the Magiſtrates refrained from exerciſing the full powers which they, | 
poſſeſſed prior to that act, until of late years that they had begun to extend 
their juriſdiction; and a queſtion having occurred before the burgh- court | | 
betwixt t John Buchanan and Andrew Turner, in which decreet was given a- 79 
gainſt Turner for L. 7 Sterling, the cauſe was brought before the Court of | 
Seſſion, upon the head of incompeteney; and the Court having ſuſtained the 
competency of the burgh court, from that time the magiſtrates had gone on 
to fuſtain their juriſdiction, and to decide i in queſtions to the greateſt extent. 
In this ſlate of matters, it became an object of patrimonial intereſt to the 
Sheriff clerk of Renfrewſhire, within which county the burgh of Greenock is 
ſituated, to reſtrain the juriſdiction of the magiſtrates ; and he therefore. 
-* brought an action, for having it declared, * That the bailies of Greenock, 
named and appointed by the feuers id ſubfeuers thereof, and the bailic 
named by the ſuperior or baron of Greenock, who officiates alſo as clerk 
of Court, have aQted illegally, in ſo far as they have exerciſed a higher ju- 
*riſdiction than that of baron-bailie ; and that they and their ſucceflors are 
V not intitled to exetciſe any higher juriſdiction than that of baron-bailie, as 
. © hid down by the foreſaid act of parliament ;” and concluding againſt the 
magiſtrates © for L. 100, or ſuch other ſum as ſhall be modified, &c. for the 
* loſs'and damage which be (the purſuer) has hitherto ſuſtained in the emo - 
4 luments of his office, through their exceeding their powers of juriſdiction 
2 er alvreſaid, KKC. 
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” > dy 6 Ae; and if fo, whether the circumſtance of its having been ren- 
- dere entirely independent of the baron by the. charter in the 1751, was ſuff 
dient to reinſtate it in its full powers. The clauſes in che ſtatute upon which 
. theſe queſtions turned, are the cnafting clauſe, which abrogates all heritable” 
balliaries, &c. after the 25th. March 1748, and ſect. 3. and 27. By the former 
of theſe, all juriſciclions, powers, and authorities, veſted in regalities, bailia - 
ries,” &c. are declared to be veſted in and exerciſed by the Court of Seſſion, 
| Sheriffs, Sc. to which ſuch juriſdictions, &c. would have belonged had ſuch 
Joſticiary bailiaries; Rec. never been granted or eretted; and the village, &c. and 
inhabitants refiding within the ſame, are declared to be ſubje& to the juriſdic- 

—_.. tion of the faid Court of Seſſion, Sheriff-Court, &c. By ſed. 27. it is pro- 
—_— vided, that nothing in the a& ſhall Extend „ to take away, extinguiſh, or 

that „ © prejudge any juriſdidtion, authority, or privilege by law, veſted in or com- 
«© petehit to the corporarion or community of any burgh of regality, or of ba- 
Irs 1 in Scotland, or to the magiſtrates of any ſuch burghs reſpeQively, 

„which are independent of the lord of regality or baron reſpectively. 

This cauſe” was reported to the Court by Lord Henderland-upon infor- 
mene. when the following judgement was pronounced: Find, That Ro- 

« per Stewart aud Duncan Campbell, the preſent bailies of Greenock, named 
| and appointed by the feuers and ſubfeuers thereof, and John Campbell, the 
1 e bailie named by the ſuperior or baron of Greenock, acted illegally, in ſo 
14 = : « far as they cxerciſed a higher juriſdiction than that of baron-bailies ; and 
5 g wn | that they and their ſucceſſors in office are not intitled to exerciſe any higher 
Bt! | A jutiſdiction than that of daron-bailie, as laid down by the 20th Geo. Il, c. 23, 
and decern and declare accordingly ; afloilzie the defenders from the other 
«© concluſions of the libel; and decern.” Againſt this judgement a petition 
=_ - was preſented, which was appointed to be anſwered. A hearing in preſence 
* 5 | was afterwards ordered ; and upon adviſing the cauſc 2 en 
ee judgement. 5 
_ N In deciding this caſe there were three queſtions taken up by the Court. 
| | 2 1ſt, Whether the purſuer had a proper title to inſiſt in the action; adi, 
Whether the act aboliſhing heritable juriſdictions, was intended to draw a line 
_ .betwixt dependent and independent burghs? and, if ſo, Whether this be a 
WE - + dependent burgh in the ſenſe of the act? and 3dhy, If it be held to have been, at 
—_—.  . the date of the act, a dependent burgh, the juriſdiction of which was thereby re- 
_ ſtricted, Whether the charter in the 1751 reſtored the independency of the 
"0808 5 burgh, in ſuch a manner as to intitle it to claim its original juriſdiction. 


- a R 5 88 "4 * * q v * nn 
4 5 'T 
= . ; 
- * 1 IT "3 4. \ 2 4 
* Y — * . L * 
* 4, 5 "45 7 * . 4 
e 8 „„ 23th l * 47 K; 12. 
23 EL * g e 2 ay 94. 
* . c 
1 . 
= 
* 


- 
— —A——==—'.ꝶ.(ůœ— — —U—äʒʃ ſ́— 
- : 


. 1 7 


* Ide firſt of theſe points had not been touched upon in the papers; and it 
—_—: | occurred only as the doubt of one of their Lordlhips, founded on this, that the 
Wh” - - _ objection did not come from thoſe in whom the juriſdictions were veſted, but 
E from one whole intereſt was merely contingent, being no more than this, That 


—_—- it the juriſdiction of the magiſtrates was reſtricted, it was poſſible that a greater 
muauuber of actions might be raiſed before the Sheriff, and conſequently the E- 
—_—_. mbluments of the purſucr's office of Sheriff:clerk encreaſed. But: the patrimo- 
_— nial intereſt of the purſuer was held to give him a ſufficient tile; and the caſe 
4 I Aaͤaecided by the Court, betwixt the Commiſſary-clerks and Sheriff. clerks, which 
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wa heard in preſence, and ſolemnly decided in the 1748, n tiſe 1 
to the act of ſederunt 1752, was referred to, us a cafe in point, and ſufficient 5 1 
to eſtabliſt the title of the purſuer. = 225 x 
Upon the. ſecond point, the Court were unattimouſly of opinion, That the 
act did draw a line betwixt dependent and independent barghs- of barony : 
That under the latter deſcription were included ſoch burghs as, at the date of 
the act, were veſted with the power of eleQing their own magiſtrates: under 
che former deſcription, thoſe burghs where the power of clection remained” 
with the baron (although the nomination might be annual} : — and, conſe- 
quently, that the burgh of Greenock was, at the date of the act, and in the 
— fr” ere eo: — n — 
The Jodges ws wine ene ee foe aided CBhs Gee which, 
at the time of its enactment, was of the utmoſt importance to this country, as 
and by the greateſt men of this, and ot our neighbouring country; it was 
- _ thetefore''to be preſumed, that the [clauſes were conſiſtent and intelligible. 
The country had, from the moment that the act was paſſed, given a certain inter- 
pretation to it, and many juriſdictions bad been yielded up in conformity with 
that interpretation. It was therefore made a queſtion, Whether they ought even 
to permit this conſtruction (which: had been received and univerſally acknow- 
ledged for upwards of forty years) ta become now the ſubject of inveſtigation? | 
But admining that the point were ſtill open, the conſtruQtion-which the act has 
hitherto; received was regarded as the proper one. This act was meant to emanci- 
pate the people of this country from the ſevere hardſhips which aroſe from the 
beritable juriſdictions, hardſhips; which the people had long and ſeverely felt, 
and which were to be removed only by the abolition! of theſe juriſdictions. In 
attaining this object, a diſtinction was made betwixt thoſe burghs of et 
which were dependent, and thoſe which were, independent, a diſtinction which 
therefore certainly did exiſt. The juriſdiction of the burgh of Greenock was 
originally veſted in the ſanily of Schaw the nomination of the bailies was in 
that family; they had the power of receiving burgeſſes; and every power given 
by the charter of erection was veſted in that family. In place of naming a 
judge, the baron might himſelf have exereited that office ; and although it 
was ſaid that the magiſtrates were choſen yeatly, and when once elected were 
independent of the baron; yet in this reſpect this burgh was not different from 
every other dependent burgh of barony in the kingdom: indeed, if it was not N 
do de conſidered as a dependent burgh, there was no ſuch thing in exiſtence, 
e beet rere eee . had been * ; 
laid down in the act of parliament. N 6 
Another opinion upon this ſide was, eee eee 
pears, that, whether they purchaſed their privileges from the Crown, or were 
raiſed by Royal Authority as a counterpoiſe to the other powers of the ſtate, 
the privileges which they enjoyed extended merely to ſuch objects of trade and 
commerce as expediency pointed out; but juriſdiQtion was not neceſſarily inhe- 
rent in their conſtitution 3 on the contrary, it was merely an incidental power, 
ariſing from expreſs grant, and ſhaped and modified in every caſe by the terms 
c No WT DSL;1175 of 
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fowed ſolely from the baron; and his power being reduced by the act aboliſh. 
ing heritable . the jurifdiftion of the burgh muſt 1 n 
dimingtion., 8 5 
Upon the other ide. * e am — 
to this burgh, on the one hand, from its poſſeſſing a power of deciding, at a 
ſmall expence, and on the ſpot, queſtions relating to the aſſeſſments of the in · 
' habirants, to the police of the city, to the ſervitudes on property, or ariſing 
from the trade and the tranſactions of the burgeſſes; and the inconveniencics 
 avhich muſt reſult, on the other hand, from dragging the parties to a diſtant and 
an expenſive judicature : but at the {ame time, it was admitted that theſe were 
- conſiderations more proper for a legiſlature than for judges, OR 
is todecide upon the eight of partics an eſtabliſhed by k. | 
As to the merits of the queſtion, they muſt depend much on the interpreta 
tio of the add; and in this there can be no better guide than what is to be 
| gathered from a' due conſideration of the a& of ſederunt, which preceded the 
ſtatute, and was in truth the ground-work of rhe whole. In this act of ſede- 
runt, the Judges of that day erpreſſed a very decided opinion againſt the higher 
| hereditary juriſdictions, ſuch as the ſheriff-ſhips and ſtewartries veſted in great 
families; while they repreſented the leſſer juriſdictions as highly beneficial to the 
community, and-intitled to protection and encouragement. / With this affiſtance 
any doubtful clauſe of the act ſhould, without heſitation, be conſtrued favour- 
ee e eee The enacting clauſe of the act is fo 
expreſſed, chat jt does not ſeem to apply to the juriſdiction of a burgh of 
barony, but only to the private baroniat power of the baron; and if 
there be nothing in the enacting clauſe of the ſtatute, there is alas. 
thing in the ſaving clauſe which, vi /atuti, can take away this juriſdiction. 
But were the matter to be taken up in the words of this ſaving clauſe, this 


| burgh-was nes a dependent burgh_ ef barony.}. The inſtant that a burgh is 


| erected, a corporation is created, which cannot be affected by the acts of the 
baron, or of any individual; and the bailie who exerciſes the juriſdiction given to 
cthis political perſon; though he may be named by the baron, is, from the time 
ol his nominatiom to the expiry of the period of his office, independent of the 
baron, and conſequently in a ſituation very different from that of a baron - bailic. 
In the preſent caſe, the burgh of Greenock was, by charter from the Soyereign, 
and by the power of the Crown, erected * in unum liberum burgum baroniz ;” 
and its ſtate is declared by expreſſions a5 ample as are uſed in the erection of 
any burgh of barony whatever. The power of naming burgeſſes, of electing 
| anagiltrates, or of exereiſing any of the other privileges neceſſary for the ex- 
iſtence or ſor the intereſt of the corporation, which are lodged in the baron, 
are not powers which he may or may not exerciſe at pleaſure: He has drawn 
together the inhabitants by proſpects of advantage, he has induced them to 
purchaſe property, and to embark their fortunes in the eſtabliſhments of the 
burgh; he has therefore no right in this ſituation (were it lawful for him in the 
general caſe) to refuſe to exerciſe thoſe powers, which he holds for the benefit 
of the public. But it is not lawful for him to refuſe this. The corporation is 
a public inſtitution, which is not to be affefted by the acts of an individual: it 
e e e ety one of the burgeſſes; 
; and 
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imd the baron might be compelled by en of law to exerciſe thoſe powers 
which he holds ; ſo that im this ſenſe, the burgh, if nn — 
fubſltantially, an 1 2 76 * 

Upon the third point, it was the opinian of the Court, That the 1 8 look- 
_ed to the ſtate of the burgh/at that time, not to its ſtate-at any future period; 
and as it was then dependent or independent, gave or with · held its original ju- 
riſdiction; they were therefore of opinion, that they could give no effect to 
the charter 1751. 

On this point it was ſaid, A baron eannot of his own authority erect a burgb 
of barony : ſuch erection proceeds from the royal authority alone. But when 
"Once a burgh has been erected, the baron may reſign the right in favour of an · 
other and that diſponee will poſſeſs preciſely the power which the baron had 


to give, and which, fince the juriſciction act, muſt be under the limitations of 


that act. Indeed, in this caſe, it does not appear that the baron conceived him- 
ſelf to be giving more, or wiſhed to give more; for he declares, that his own 
- baron-baitic ſhall act WIGS ofthe burgh, and * 


tive juriſciction with them 11850 
On the other hand, it was 3 That if independency be ſufficient to 1 in- 
title a burgh to its ancient juriſdiction, it is a matter of indifference whether 


_ "this independeney exiſted prior or poſterior to the date of the juriſdiction act; 


the reaſon of the la applieꝭ equally to the one caſe as tu the other. It is a miſ- 
take, to ſuppoſe that the baron was creating a burgh of barony by the charter 
761 be was only conveying that power which flowed from the Crown in 
charters of the burgh; and althougli prior to the independency of 1 
Gt the act might be underſtood to diminiſh i its juriſdictions, yet the mo- 
ment that it was confefledly rendered independent, thoſe powers ought to be re- 
ſtored. There are many diſqualifications im our laws which are merely tempo- 


rary: Thus an eſtate gives no title to vote in the perſon of a nobleman, or in 


the perſon of an officer of the revenue: but whenever it comes into the hands 
of another proprietor, | its rights are reſtored, and it affords a qualification. In 
the ſame way, it was conceived, that the only thing which prevented this burgh 
from exerciſing its full juriſdiction was the dependency upon the baron; but the 
moment that that dependency was removed, the wn ought to be reſtored 1 
its former ſtate. F | 
in arguing this point it was Gly conſidered, whether the Crown could, 
ſrom the date of the act, create a new burgh of barotiy.- On the one hand, it 
was thought, that an a&_ of parliament was neceffary ; on the other, that this 
power of erecting was a power inherent in the Crown, which could be 
lawfully exerciſed, as was, done in the caſe of the village of Laurencekirk. 
The Court were allo naturally led to conhder the ſtate of the juriſdiction of 
theſe magiſtrates ; for if the baron had no power to give 'a' nomination” of a 
bailic of barony. to any individual he might have' fixed on, this delegated power 
of domination was incompetent; had be meant to veſt a power of election in 
the corporation, he ſhould have reſigned” the right of barony, as was done in 
| the caſe of Paiſley ; ;. ſo that theſe as ra if they hold ah power, hold 0 
er e ee nn neck 
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HE | queſtion, here, was ſoldiers, ener 
-F +, quartered nately on. the inhabitants of Beith, (a country village 
Holding of the Exrl of Eglinton),; or yall Je quence upon certain deſerip- 


tions of the inhabitants in the firſt piace? 
By the one party, it was ſaid, That Beith, for fiky or fxty years back, had 
been a military ſtation, and that the burden during that period has been confined 
_ 49. public-houſes principally ;. While, by the other, it was ſaid, That this village 
became permanently a military, ſtation. only in ſummer 1787, from which time 
__wl-Oftoberlaſt, from twenty-fiye to forty men were ſtationed there; that ſince 
; ORober the number of ſoldirs, bas been increaſed to cighty. The quartering 
of the troops; vas at ftſt under the direction of the baron - bailie, who billeted - 
upon the inhabitants at large. This duty fell next upon a juſtice of the peace 
refiding in the village, who hilleted upon ſhopkeepers and. tradeſmen of every 
 deſeription, exempting only private families. Upon the death of this gentle- 
man, in the 1790, a billet-maſter was choſen by a committee of the inhabi- 
tante, who billeted upon all public-houſes,, bakers, brewers, &c. and when that 
was inſufficient, on the inbabitants at large. On the arrival of the additional 
troqps in October 1793, they were billeted, firſt on the merchants and tradeſmen 
F they were billeted 
in general. But this occafioning a ſill greater out , the 
de nher e ks office. nn 
ouring juſtices of the peace, who again reſtricted the billeting; but finding the 
Odder a very unplealant one, they alſo reſigned : and in the ſame way, the con - 
| Hables, after attempting to regulate this matter, were obliged to give up their 
- offices. The billeting came then to be exerciſed by John Wilſon, the party 
SET IRY me (ply a . inhabitants; and 
| 2 the 
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| vo nub ont, wh th exe of widow ariel "A 
„ eee 46 Wee de Sie of &- 
| miles, ſtyling themſelyes the private inhabitants, took place: this meeting ap- 
pointed a committee of their number to attend to their intereſt ; and it was by 
this committee that an application was made to the Court, praying their Lord- 
thips.'< to prohihit the billet-maſter, and all judges and magiſtrates; from billet- 
ing any ſoldiers in local quarters upon them and their conſtituerits, in regard 
chat ie bouſes of 'publicans and other houſeholders in the town of Beith, 
Vbo arg by law primarily-liabſe/to:that bunden, arg amply ſufficient for the 
« local quarters of ſoldiers cantoned in the town,” The ſimple queſtion, 
therefore, was, Whether in the town of Beith-any deſcription of ſhopkerpers 
. or. tradeſmen were more directly liable than another in the burden of quartering 
ſoldiers. Thoſe who gontend that the burden ſhould be indiſcriminate, are the 
- chargers in this caſe ; the ſuſpenders A eee 
een eee 
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, The laws. of Scotland and of England agree: upon this point: In England the 
utmoſt regard. is paid. to the ſecyrity:of p man's houſe., [* The:law of, Eng- 
land,“ ſays Blackſtone, ** bas ſo particular and tender a regard to the im- 
4 munity of a.man's(houſe, that it ſtyles it his caſtle, and will never ſuſfer it 
to be violated with impunity.“ Upon this foating, ſoldiere, as well as all 
other intruders, are excluded, as appears from the petition of right, in the 1626, 
and from the ſtature which was afterwards: paſſed upon this ſubject, 31ſt Cha. 
II. c. 1. which bears in its preamble, , That by the laps and cuſtoms of this 
* realm, the inhabitants thereof cannot be compelled againſt their wills to 
« receive ſoldiers into their houſes.” Thus ſtood the common and ſtatute law 
EO when, by the annual ſtatute called the mutiny- act, a change was 
| „ permitting. ** officers and ſoldiers: to be quartered in inns, livery-ſta- 
by bles, ale-bouſer, viQualling-hanſes, and all houſes of perſons felling brandy, 

&« ſtrong waters, cyder, or metheglin, by retail, and in no other, and no private 

<& houſes whatſoever;” and to this ſtatute the practice at this hour correſponds. 

In Scotland, again, the right of a man to the excluſive poſſeſſion of his own 
houſe is ſacred and inviolable ; and in this light the legiſlature has conſidered 

quartering of ſoldiers, when it was impoſed as a puniſhment on thoſe who are 
deficient in the payment oß the land- tax. It is to be conſidered then, whether 
this right be limited or abridged by poſitive . The act of Convention 
1667 is the earlieſt on this ſubjeRt. It declares, * © That all officers and ſoldiers, 

"© horſe and foot, ſhall make due and punctual payment of their quarters, lo- 
cal and tranſient, according to the rates to be eſtabliſhed thereanent by the 
« foreſaid commiſſioners.” The act of Convention 1678 is conceived in the 
lame terms. Thus, even in the time of war, and under the dread of an inva- 

fion, no Iderty was given to quarter ſoldiers on any perſon againſt his conſent, 
arid no free quarters were allowed, even on innkeepers. Abuſes, however, will 
be committed; and the act 1681, c. 3. became neceſſary, which prohibits * all 
free quartering of ſoldiers, cither unden or local, and all locaſnies for fur- 
S niſhing 
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4 fibing and cartying ern; fan; hay, or'graſs, to ſoldiers hotſes“ . . 
abuſe appears, from the claim of right in Aprit 1689, to have been renew- 
ed. That claim declares the exaction of locality, or any manner of free quar- 
tert, to be contrary to law. Mw as e and 1 e. W contain 
the ſame proviſion . #6: Nin 
The act 1693, 4. eee e eee it raciics an alt 
| of the Privy Council, which requires the officer commanding in chief © to ſee 
56 tho whole meat and drink furniſhed to the ſoldiers and officers under his 


L command by the landlords. of the quarters, exactly and completehy pad; 
| anch if payment is not made; it is rendered lawful ? to the landlords on whom 


e ſoldiers are quartered, to inſtruct their claims &. rom chis it appears 
that quartering was at eee e 4H Loy 
By the act 1695, c 3. a change appears to have taken place, not with re- 
gard to the perſons able to furniſn quarters, but with regard t to the nature 'of | 
the burden. It ordains, That all 6fficers' exacting lodging, coal, and candle, | 
gtatis, [ſhall loſe their commiſſions; and all ſoldiers exacting thoſe « for their 
ec wives and children, ſhall be liable for the parties damage; which, by im- 
plication, proves that tidiers kT OG then admitted to quarters with 
hed x 3 141 
Stil, however, abuſes prevailed, which i required che alt 1698, ©. g. to re 
2M. This act provides, That in time of peate within the kingdom, ſol- 
diers, in their local quarters, ſhalf only be quartered, by thoſe to whom the di- 
xection thereof appertains, in burghs royal, or of regality, or the moſt capa- 
< ble market«towns within the ſhires where their quartering ſhall be ordered; 
and that they hall not be. quartered on tenants in diſperſed onſteads in the 
, eountry, upon pretence either of "ſtubble quafters, or of any ocher cauſe 
1 w hatſomever, excepting allendrly quarters for deficiency * eee 
luis a&leaves the deſeription of perfons by whom quktering 1610 b. Wo 
preciſely where it ſtood, and reſtricts quartering to burghs or market-towns, 
denn of the tenants of diſperſed onſteads in the country. 

Tͤbe other party have repreſented this ſtatute, as referring folely to'times of 
| price; and that during the time of war the burden becomes general, and , 
indiſcriminate. But it is evident, that the war referred to in the aQ i is war 
within” the kingdom. The only other ſtatute is the annual mutiny-a&, 

Which provides, That it ſhall be lawful © to quarter "officers and ſoldiers in 
Scotland, in ſuch and the like places and houſes as they might have been 
© quartered in, and that the poſſefſors of ſuch houſes only ſhall be liable to fur- 
8. nit the ſaid officers and ſoldiers quartered there# as ' by the laws of Scotland 
re ju force at the time of e Union was provided: ** which evidently implies 
that there was à diſtinction between the terms on * which ſoldiers might, and 
thoſe on which they might not be quartered ; and there could be no other diſting- 
3 don than that eſtabliſhed by law and practice. 8 "Hi 
"Uſage is the beſt interpreter of law; and in doubtful abs it is 7 4B | 
buen recourſe can be had to ſuch an interpreter. In. the preſent caſe there is 
Ks an uniformity of "uſage over all Scotland ; which muſt a appear aſtoniſhing, when 
— Totifidered bow i 25 tat perſon naturally i; is to Lo rid of a burden. * 
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h \Kirkaldy, Hamilton, Jedburgh, St Andrew's, Cupar of Fife, Kirkcudbright, 


Montroſe, - Paiſley, and -Glaſgow, was referred to; and. from the whole. it 


appeared, that innkeepers and dealers in proviſions were billeted upon, and, 
unleſs in taſes of neceſſity, the other inhabitants were exempted: and the reaſon 
of the pracliee · ia obvious; thoſe who give: quarters to · all travellers, cannot com- 


plain when lodging is required for troops; and the burden is moſt properlß 


N eee e deneit from the mae ofthe 


* nnr 
It remains then to Minden the decifions „„ By the derifion 


6th February 1789, Earl of Wemyſs and other private inhabitants of the Canon- 


8 the magiſtrates, the purſuers were exempted, the Court holding the 


uſage prior to the act 2698 to have been the ſame as ſince that time and in the 
xaſe, roth February 1789, the procurators of Glaſgow. againſt the magiſtrates, 
the Court-found, Rant 6he magitroms.hed dor to . tas of quar- 


tering. - Sour u 792 | 
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N -:The-only ſtatute: regulating. the mode of quartering - ſoldiers in i RY is 
*2the a& 1696, g · and from this act ĩt mult be evident, that perſons of all de- 
ſeriptions living-in burgbs and - market-towns are ſubjectod to the burden of 
-quartering ſoldiers : the expreſs exemption of diſperſed tenants in the country 
ſtrengthens the general rule. But even ſhould it be the opinion of the Court, 
. that in-common.-caſes the quartering of ſoldiers ought to be limited to a certain 
_deſcription. of perſons, yet in particular emergencies, ſuch as the. preſent, and 
in time of war, every perſon muſt bear a ſhare of the burden. All the acts 
-paſſed before the Union againſt free quartering and other abuſes, relate only 
to times of peace; ſo. that free-quartering, and even quartering on diſperſed te- 


-nants in the country, was allowed in time of war ; and ſtill —— | 


_ private inhabitants of, byrghs and market towns. 

Too reaſons have been mentioned, why publicans, bakers, 1 * 
Goals be ſubjected to the burden, while the ſuſpenders are relieved ;. iſt, That 
-they are accuſtomed to · lodge. travellers; ad, That they derive: more benefit and 

advantage from ſoldiers than the other inhabitants do ·¶ The firſt of theſe reaſons 
can apply only to the keepers of public-houſes ; and few of them in Beith are in 
the practice of lodging ſtrangers. With regard to the ſecond, the ſmallneſs of a 
ſoldier's pay puts little in his power, and from government - contracts it is obvious 
that one only ol a profeſſion can reap any benefit from the e of troops: 
„ rn e are, in that reſpect, nearly on a par. 

The cafes of; Glaſgow and Canongate are referred to; but the Fee 
. and forms no precedent; and in the 
Aatter caſe the exemption was declared in favour of . 
— —— | 2 


Thie Court were ntmendy of ee eee e 
between the parties in this cauſe, and that both were equally liable to the bur- 
den of quartering troops. Their Lordſhips therefore refuſed the bill. 
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Tire wich hs Ee eee e | 
"th the caſe of the inhabitants againſt the magiſtrates of the 'Canongate, Whe- 
ther gentlemen of fortune reſiding in a burgh, but not burgeſſes and entirely un- 
connected with trade or manufactures, ought to be exempted from the burden pf 
quartering ſoldiers, excepting in ciſes of neceſſity ? This point ns at firſt conſider 
ed, wich regret; by ſome of the Judges, as ſettled upon the fobting of the geeifion 
given in that caſe j but the Court appeared to be ultimately of ppinion, chat the que · 
ſtion there was by no means well decided, and that there was no-reaſon-wity it 

ſhould not be reconſidered when a proper opportunity occurred. Their Lordfhips 
ſeemed to be led by the following reaſoning: In England, where che burden isim- 
poſed ona particular elaſs of people, it is regulated by ſtatute z and although it is a 
| batdlhip, yet ĩt ĩs one which muſt have been in the view of thoſe peopl when 
| they betook themſelves to their peculiar manner of life ; they engage in the undar - 
raking with their eyes open, and with all the diſadvantages of it before them. That 
rule has not been laid down for this country, nor has any rule been adopted by 
the legiſlature, ſo that courts of juſtice are left to regulate the matter hy the 
light of reaſon ; neither are there deciſions to ſtand in the way of this. The 
FPrſt is the caſe of che Calton, where Mr Menzics and others eontended, that 
the burden of quartering ſoldiers could not lie upon them; iſt, Becauſe there was | 
no burgh, and 2d, Becauſe the petſom oppoſing were not concerned in carrying | 
on trade; and there the Court repelled both the grounds. The other two caſes 
were thoſe of Glaſgow and the Canongate in the former, the! general queſtion 
did not occur; it depended entirely on the practice of the'burgh, withregurdto-bil- 
being upon the members of the ſociety of procutatort. Nut in the caſe of the Ca- 
nongate, the general queſtion did occut, and tile decifion of the Court ſeems to 
hape given a notion to the country, that the Taw of Erigtand upoti this point was 
adopted, and that the burden of quartering ſoldiers lay in the firſt place upon thoſe 
who more immediately received advantage froti them, then on trader and ſo on 
in a regular progreſſion: But the Court did no ſuch thing: the queſtion was not 
betuſixt traders of ben of dere deſcriptioris, hut betwixt burgeſſes and gentle men 
ho were not burgeſſes ; and no doubt ttie judge ment of th Court did find dia- 
metricaly oppoſite to'what had been ſound in the caſe of the Calton. Tbis there- 
fore is a queſtion of general Jaw, uporwhieh contrary judgements have been pro- 
noumced, and which conſequently” is at this moment open j; and;-judging of it 
partially, chere ſeems to be no ground for throwing the burden upon onc 
: Gaſs of men more than upon another. The gentleman of fortune is more in- 
ctereſted, as he has more at ſtake and if the inconveniency of Having troops 
Auartered upon him be felt, it muſt be felt in a ſtill greater degree by the ſhop- 
keceper and mechanic, who has only one or eee for the acommo- 
nenn family „ , 3125 os 
ibis point muy therefore be held as An pea . end it is probable, Antik- 
| Aang upon it the Court would return to the decion pronounced in the caſe of 
the Calton. The only exemption that W is in favour of ſchoolmaſters, 
3 e . Segen de tend 22517 21007 art 
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10 bs . bers: of Dave lane, Agcoumant. 


1 was a petition, at the inſtance of Mr Rufell, n truſtee for the araci- 
1 on of Scott, reclaiming / againſt the judgement. pronounced. in the 
calg No VII. 6nding Mt Innes /intitled to his dividend out of the funds in 
medio. It proceeded upon this ground, that a poinding was exeguted by the 
acceding: creditors,: which covered: the whole effects that had been recovered 
and divided amongſt them, ſo that this fund had been ſecured by complete di- 
ligence nineteen years before the claim at the inſtance of Innes had been en- 
tered ; and upon this other ground. that the deciſion held out an encourage- 
ment to a non · acending creditor, fince he might thus attempt to acquire a pre- 
. wenne | | 


The Court i velit ter pin wes fe Re that ihe Mligenfs dong by 
the acerting « creditors was not intended to acquire, but to prevent preferences ; 
and was, in reality, for the benefit of every acceding creditor. The only queſ- 
tion therefore was, Whether there was any thing to prevent this man from be- 
g aloe fin to actede? and as there was nothing to prevent this, he was 

e es the benefie of the truſt-deed. 4 
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"he quit of Wipes, T 
1631, disjoined and erected into a Fparate, pariſh. -- By the act of erection, 
there was no glebe deſigned to the miniſter of this new pariſh 3" but prior to the 
1707, L. 100 Scots was paid to the incunibent, L.60 of which was given in lieu 
ol glebe and grads, and L 40 for communion-clements. in the 17 19, Mr Pit- | 
-cairn, at that time incumbent, brought a - proceſs of augmentation, and alſo 
inſiſted to have a glebe deſigned j when, in place of the glebe, the heritors indif- 
_ »criminately, (thoſe poſſeſſing temporal as well as thoſe poſſeſſing church lands), 
"became. bound to pay him L. 60 Seots a-year in proportion to their valued 
rents. This agreement was not ſanctioned by the preſbytery; but the pay- 
ment in terms of it was regularly continued to the miniſter in the cure, down 
to the 1987, when the preſent incumbent, Mr Beatſon, was ſettled. Mr Beat- 
fon, ahhovgh be declined/to/nctepe öl the/old eWowaice;2oflejed 1d adept of 
L. 10 antjually, which he conſidered to be equal to the rent of ground fufh- 
_ cient for a glebe and graſs. But this was refuſed, and be then made an applica- 
tion to the preſbytery of 8t Andrews, that they might deſign him à glebe. 
The preſbytery accordingly met, and having peramibulated and examined - che 
ground in the neighbourhood of the kirk and manſe, they ordered four acres 
of temporal lands from a field called Lochfur, to be meaſured off; and this 
hey aſſtzned as dhe lebe of the Pari of Kingſbaras, from dhe term of 


Michaelmas 1790 in all time coming. This . 1 — I: 


ven of the Court by bill of ſuſpenſion. | R 0 
From, theſe facts, it will be abſcrved, that Peli the queſtion Whether a 
glebe can be deſigned out of. temporal lands, where there are church-lands in 
the pariſh ? it was alſo a queſtion, What effect the agreement betwixt the heri- 
tors and miniſter was. to have? and mee RE was Age oh 
Theſe two beads. ; asd: fn ys 03 baljgot | 
| AzGUMENT von THE 9 ay 
A glebe is defgned to a miniſter not — nbd /vwiefians 
ſing the value of his benefice,..as- of ſupplying his family with thoſe articles 
in kind, which they require for their uſe and accommodation; and in this re- 
ſpect the proviſion of a glebe differs materially from that of a ſtipend. The 
latter is modified by the Court, as Commiſſioners of Teinds, according to 
particular circumſtances the former is given by the Court in their character of 
ordinary Judges, and is of a certain extent, whatever the circumſtances of the 
«pariſh may be. Such being the nature. of the miniſter s right to bis glebe, it is 
abſurd to ſay, that the glebe may be deſigned at a diſtance from his manſe, his 
table, his byre, and his barn. Accordingly, there is hardly a pariſh in Scot- 
land, in which the glebe is not n of 7he- miniſter's 
manſe and offices. 8 
It appears to have * becks cbje with the legiſlature, to provide 
 - miniſters with glebes in the vicinity of their manſes. | Ie act 1572, c. 48. 
.while: it defines the extent of the glebe, declares, that it ſhall be given of 
land © lying contigue, or maiſt eweſt to the manſe. The aQ- 19a, c. 116. 
uſes the very ſame language, and the ſtatute repeatedly ſpeaks of the glebe 
being adjacent to'the manic ; while the act 1606, e. 7. goes a great deal fur- 
«ther, and declares, that if the -arable-land that- might be deſigned for a glebe 
: : i < «It 16 
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| NN eeC a all be diess te min. 
Meer, of paſture, ut of the chvtch-lands jying neared to the ki f which hows | 
qheramiety prote&;migiſtors-agawſt, cho. hardſhipof which 
Ahe charger complams.. In dt 164 C6 31, where there, ae po church⸗ 
dAunds in the pariſh, aloms the glebe to be taken from the lands malt commo- 
-Hiquy and ewe to the ch · kirk, with.a power ta the heriters of offering 
Jands, in place, of the neweſt af cqual,valuc, and at no greater diſtance than half | 
A mile. from che kirk. The a of convention. 4649, c· 45. is, ftill more exp. 
-git3 lot it dedlares, that here gebe arg far diſtant from the manſes, ſo that 
-they,cannet-conveniently; be laboured, they, ſhall be. changed, and new. glebes | 
defgned more cmmodious, and nearer tothe manſe, and at furtheſ} nat, more fo | 
- than, a.quactes-of a mile from it, And laſtly, it appears, from the aQ.16b3, c, 21. | — _ 
chat ſo much Ne dt underſtood thatglebcs ſhould be adjacent to the manſe, that | 
it was thought norcllary to exempt incorporate acres in villages or.,touns | 9 
br irons Por yur ogy RAE en, ee ITE: | 
.there are church, hands, as well as in thoſe caſes. wh Tf, ther 512 
| . r eee lane & jnay be 
taken, where. e accommodation of ch the ; igilt er, in prefeten n 
8 4 e eee th po by in the mean time be | 
takes it 40 be unden le, that it was the intention the legillature to to pro- 
vide every-miniſter with a gebe in the yicinjty,of his | mauſe and offices. | 
11 is very true, the ads of parliament | have not Rey, chatted, . where 
there arc are church- lands. in a pariſn, a 3%, be defigned for a 
+ glee... The NF 1563, g. 72 · which 4s t the car lieſt on ſubjee, concludes i in 
ever eee © And further, la meikle nd 10 be annexed to the {aid 
hes -ſerves-and mipiſters at the kirk a, fall be 
*4 . jk 8 with gude adviſement appointed. Here no Ange is made 
between, eccledaſtical and temporal lands, The ad 15934, c. 116, ſpeaks 
in terms;equally ynconfined+;. and the act of convention 1649, C. 45. makes : 
no. diſtinction betwixt church and temporal lands; and as it Excepts only in- 
 - corporated eres, [the rulc, that e alterius, is diredlly 
applicable to it. 
Ibis act 1649, n vell as the aQ 164% CG 31. was. repealed by the reſcil· 
ſory alt in 1661, yet they were virtually revived by the act 1663, 0. 21. 
dich ſtatute declares, * That in all deſignations of glebes, incorporate acres 
e in village or town, where the heritor has houſes and gardens, the ſame ſhall 
. rot be deſigned, be always: giving other lands neareſt to the kirk.” This is 
the on in the ſtatute, which is altogether ſilent on the diſtinction 
betwixt eccleſiaſtical and temporal lands. 
x is upon the idea that the acts 1644 and 1649 are ſtill in forer by che 
eſſect of the ſtatute 1663, that a glebe is given out of temporal lands where 
chere are no church lands; why then ought not the act 1644 to be in force to | 
che effoct of, bringing the glebe within balf a mile of the manſe, or the act | | 
1649, #hich requires the glebe to be within a quarter of a mile? 
Tube ad 1552, e. 48. and the act 1593, c. 165. ſpeak of church. lands as 
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+ theſe caſes, 0rdains the heritort ao pay to ſhe miniſter and; his ſurceſſors, years 


——— according to tha law ſtanding, of other herin 


intention of the legiſlature, 1o/confine the burden of theſe providigns! in farour 
of miniſters, to church lands ; and if this ae burden of graſs ,was-40 he con- 


4 there is no watraut in any of theſe acts to deſign temporal! lands Where 
there are any church · lands; and therefore à deſignation was, reduce, be- 


ee ee eee v preferable to dhe inveſtiga · 
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near the. 
</ aniniſter's manſe, out of ich the graſs ſor one horſe and two kine may be 
<< designed; or etherwiſe, if the ſaid kick - lands be arahle lands; in Sicher of. 


u the dum ef L. 20 Seon for the nid graſa fat one hotſe and two. kine, the 
bort of kitk- dende im the pariſb This euschment Giows:it to have been the 


ſined to them, rn of e the 


glebe⸗ 0, et who s to gavod! πνEẽb,⅛ꝗjGä udo o 2 mY N 
-""'Thele#ſtatutes are dear and diſtinct: e eee as/ well as the 


dec ons of the Court, ate equally ſo. Lord Stir, bia. tür. 2. 5 40. alter nar- 
rating the different ſtatutes upon the ſubjet, gires it as bis opinion, That 


ecnule tewporal lands were deſtgued, and Werk- unds paſſed by; albeit the 
«-miniſter kad · been poſſefſor decennalir er triennalis, ich gave him a pre · 


| be e becauſe his Uefrgnation, «which was the true title, was pto- 
* dueed; February 6. 1670, Lord Fotrat againdt Maters. See alſo 
Lord Bankton, b. 2. tit. 8. 5 126; and Mr Eyſkihe, b. 8, tit. 10, C894 


and Dictiotury, al. 1. p. 356. $57! 3 Dae, 1366 July 166, Haliburton, a- 


_gainſt Paterſon; Lining againſt Baillie, 25th December 179, Fountaighall 
and Forbes's decifions ; Potter againſt Ure, December g. iy te, Forbes.) 1, . /, 


2; Upon the eſſect of the agreement, it is only neceſſary to obſerve, that the 


tion which a refuſal to pay it would have octafioned. But when, in place of this | 
duty, the miniſter purſues for a glebe, he gives up bis contract the queſtion comes 
to be goreracd by the common rules of law, and the glebe-will bedeligned from 
thoſe lands upon which the acts of parliament have throma it: and ſo far is 


_ there from being any thing favourable to the claim of the charger in the choice 
which has been made of a fituation for the church and manſe, that the  accom- 


modation of the miniſter has been equally conſulted in that choice, as the con- 
veniency of the heritors : indeed the two are inſeparable. Beſides, the ground 
upon which beth church and manſe have been put down may have been the 


| 1 dut a gift which cannot be enlarged by force, 


rb re AE WAYS T eee We wand RP 


* 
« F z *'y 
» N . e : 2 2 5 o 9918 7 1 "1 
- & A Eo 
4 . * 1 
| = 


wiar! 6 
Ning: e. 


JJ9%ͤ ö́”0Q er andre e That 


che lands of Lochfurr, being temporal lands, are: not liable to be deſigned for 
a glebe to the miniſter, there being. church · lands in the pariſh ; and there · 
4 fore ſuſtained the reaſons of ſuſpenſion of that deſignation. State of the vote, 


Suſtain or Repell: Suſtain, | Lords Jaſſiee-Cleck. Edkgrove, Swinton, Dreg- 


| horn, Stoneficld,, Ankerville, Henderland 3 Repell, Lords Polkemmet, Mon- 


boddo, Dunſinnan, Craig, Meth ven; and to this judgement, the Judges preſent 


D on OE ANNE, Dany, and 


Methven, 


en 
- 
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| Medes. wee, upon hd cine wa pin the jug 
ment. 
"MN * ln<eciding chis ble, bo the m bude by he paris wr . 
Sacred by the Judges, | 47 
+ 14; Upon dhe fn poits, Mherber-s giebe can be Ae * pp 45 
| lands wien there are church nds within the pariſh, the. following leni 
was uſed. In favour of the deſignation, it was ſaid,, That although, hy the 
ad paſſed immediately after the Reformation, the defignation of a glebe could 
bi made from church · lands only; yet it is ĩimpoſſible to read the acts 1644 and 
4649, withqut being convinced that it was the intention of the legiſlature, what- _ 
ever the ſtate of the lands in the pariſh might be, to give to every. miniſter a 
glebe at à convenient diſtance from his. manſe. And although it ſeems. to bave 
been the meaning of parliament to renew the former enaRment, by the act 
166g, yet no doubt part of the enacting clauſe of the former ſtatute has been 
"left out, | This act firſt Jays down the rule tor the half acre allowed for the 
manſe and offices, (which may ſerve to explain the remaining parts of the act): 
An it will be obſerved, that this allotment is not appointed. to be made from 
church · lands. Ihen the act gives the miniſter graſs for two cows aud one horſe; 
-and if graſs cannot be conveniently aſigned to che miniſter, an equira- 
lent is given to him; but this equivalent is not laid upon the heritor of the near- 
-. eſt kirk-lands,, nor upon the heritors of kirk-lands -only, but nalen weh 
upon all the heritors: of the pariſh, Thea comes the enactment, po out 
the manner in which the glebe is to be deſigned; and in Judging « of this, it_is 
neveſlary to conſider the preamble. of the act. It bears, And becauſe ſeve- 
© ;2al-kirks have no glebes yet deſigned to them ®” To have made the ſenſe 
complete, it ſhould hape added, © And whereas every, miniſter ought, to be 
5, poſſeſſed of a glebe, &. But this is taken for granted; and the act ac- 
-cordingly goes on to make che exception to the general rule, in theſe words: 
lt is hereby ſpecially provided, That, in all deſignations of glebes, incorpo- 
1 rate acres, in mage pr town, Kc. ſhall not be defigned ; he always getting 
« other lands neareſt he kirk.” But this elliptical mode of expreflion; how- 
ever improper for an act of parliament, can be underſtood in no other way 
. than this, that all lands may be deſigned for a glebe, with the exception ſpeci - 
fied in the act: and this interpretation will be ſupported by the actual {tate of 
the pariſhes i in Scotland; for, upon inquiry, it will turn out, that there is not 
a ſingle landward pariſh where there is not a glebe. It is true, that, in moſt. 
- pariſhes, there have been church. lands Jymg conventertly for the mimilter, out 
of which the glebe has been deſigned; but it is clear, that, according to the 
true conception of this act, glebes may be deſigned out of temporal lands, 
- where they are more conveniently fnuated than the charchJands. On the o- 
ther fide, it wag ſaid, That this conſtruction of the act 1663, however ingeni- 
-ous, is not admifible. Our former acts expreſsſy Tay it down, that church- 
lands atone can be defigned for a glebe; and this enactment is fo ſtrong, that 
it is not to be got the better of by any implication, nor by any thing tefs than 
an expreſs enatment reverſing that law. Beſides, upon the interpretation of 
an aft of parliament in the 1663, Stair's authority (who lived at the ume) i is 
ended to n e eee it as his opinion, 
| that 
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be deſigned out of the temporal lands, This opinion he confirms, by a deci- 
ſion of this Court, pronounced ſoon after the date of the act. The majority 
of the Judges therefore conſidered themſelves to be tied down. by the acts of par- 
liamem; and chat, however reafonable it might be to give the glebe out of lande 
| in thbncighbourbood of the wanſe and ofcs it was de power ofthe igt. 
- rg ae e e eee 
2. Upon the other point, it was faid, Thi this de e nt un bee 
worſe fituation than other miniſters : Such never could be the intention of the 
heritors in entering into the agreement with the miniſter of this -pariſh, | It is 
a ttanſaction which muſt be taken altogether ; and when the parties agree to 
ſet doum the church and manſc in a particular ſpot, and the heritors, without 
diſtinction, bind themſelves to give the mitifſter an equivalent for his glebe;; 
and when there is joined to this, the right which this miniſter has, in com- 
mon with every other mirilſter of a landward pariſn, to a glebe, it 4s impoſſibſe 
chat he can be ſent to the diſtance of two miles from the ſituation choſen by all 
parties for his mianſe, when the eonſequence of that muſt be, if he labours the 
glebe;'to make his horſes and ſervants go twelve miles a day in addition to their 
A: ee Weber of viphayel wax, * But to this it was thought 
a ſufficient anſwer, That this contract betwixt the parties bought to be taken 
s it ſtands: And had the queſtion been, Whether the 'heritors could now 
_  have-withdrawn'from their obligation ? the conſtant payment, for the length of 
time Which bas occurred bere, muſt have bound them; and,; if ſo, the contract, 
| according to the common 4ule, muſt bind the other party: Or admitting that 
| this contract were now to be given up, parties ought to be reſtored to the ſitu- 
_ ation in which they ſtood when it was entered into in the 16313 and, at that 
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Tho none of 105 deceaſed Joux DiNoWALL of f Rengietn, 
| a 


e e 3 found, That the 
- purchaſer of a ſhip had a right to the freights from the time of his pur- 
chaſe, although the ſhip was at ſea when the ſale, was made; and that this right 
cCould not be detcated by a claim of retention on the, part of the freighter; for 
Fee former proprietor. Of this judgement a reduction 
and ſuſpenſion was brought. The circumſtances of the caſe are theſe. Mr 


Cruickſhanks. was proprietor of a ſhip called the Princeſs Ann, and having oc- 
caſion for the ſum of L. 600 Sterling, he applied. to the late John Dingwall, 


A Elq; wan you's e in fix months ſrom the 
| | date 


from Cruickſhanks à full and abſolute difpoſition to the veſſel,” he, in return, 
giving Cruickfhanks a'letter, explaining the tranſaQtion, in the following terms. 
After acknowledging” receipt of the bill, he proceeds thus: Wherefore, it 
« fald bill is duly and regularly retired, I oblige me, my heirs' and ſueceſſora, 
to reſtore and retroceſs you to your right to ſaĩd brigantine, and every thing 
cr. contained in your venditiom to me, the fame being done at your expence. 
But if faid bifl is not punctually paid, I am intitled tos uſe ſaid vendition in 
A dhe fulleſt manner, alſo to raiſe, uſe, and execute all manner of diligence 
e upon the foreſaid bill, without being able to any challenge by you, or any 
« perſon on your account. As the policy of inſurance you-"bave-delivercd to 
me does not fully fatisfy me, if you do not, within-fourtecn days from this 
4 date, deliver to me a policy to my entire ſatisfaction, Lam to be at liberty 
to inſure ſaid-veſſet for L. GO Sterling in my own name, upon your expence; 


I am not to be obliged to retroceſs you till the foreſaid principal ſum, intereſt, 


*. and All expences incurred by me, according to my own account, are fully 
* pad; nom yn = nn eg e OY Tg aQual intro- 
«© miſſions?” : 

Weber iht wanfbtllon was entered into, the veſſel was at ſea, freighted to 
charles Walker, the other party in this cauſe; and it is faid by Dingwall's 
truſtees, that the transfer was immediately indorſed on the regiſtry of the ſhip 
in the cuſtomhouſe; while the other party inſiſt, that this entry was not made 
until a very confiderable time afterwards. This, however, does not appear to 
de a material fat. Wber the woyage terminated, (which happened in the be- 
Sinning of February 1789), as the bill had not become due, Mr Dingwall did 
not interfere with the freight; and ĩt is ſaid to have been paid by Walker to 
Cruickſhanks. A fecond agreement was then entered into betwixt Cruickſhanks 
and Chalmers, of which this is a minute, by Cruickſhanks : I have agreed with 
Mr Charles Walker, merchatit, for the freight of the Princeſs Anne, to go 
to New York, at L. 45 per month, with two-thirds of all port-charges ; and 


to commence the 18th June, the date of her beginning to load for that voy- 


-« age, &c, The freight to be paid, in Aberdeen; the firſt payment two months 
© aſter the veſſel's leaving this port, the ſecond at the end of five months, and 
- -« the laſt of it when the veſſel returns to Aberdeen.” 


"The ſhip ſailed on her voyage on the 26th June; and on the 6th'July there-- 
after Mr Cruickſhanks, the owner, was declared bankrupt. Upon the 14th of 


- that month, Mr Dingwall, the purchaſer, intimated his purchaſe to Walker, 
"the freighter, and offered to enter into a charter - party with him. This offer 
was declined, Walker mentioning, that he had paid to Cruickſhanks, before 
che ſhip ſailed, L. 80; and Mr Dingwall, when the ſhip arrived from her voy- 
age, having demanded the freight from Walker, he claimed retention from the 
freights of the ſums due him by Cruickſhanks.. 

For the balance of freights due by Walker, an action was brought by Ding- 
wall before the Judge · Admiral, who ſuſtained the fale, and found a balance 
due ot L. 625: 1:7, with intereſt ; and this was the judgement which was 
brought under review of the Court of ee ured oc. an Lens at 
the inſtance of Walker. | 
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OS - ARGUMANT: FOR, , 4. 
-The dim for freight ariſes from. 2 perſonal contract betwixt the freighter | 
| and Cruickſhanks, which by its nature could onnſtitute only perſonal obligations = 
by the one do the other, His claims of affteigbtment lay, betwixt him and 
Cruickſhanks; the freight therefore is a debt under this contrast, which can, be 
claimed only by a perſan deriving.right by aſſignation or ſome other legal made 
of conveyance. The quellion they is, Whether this. jus crediti was tranafer- 
red to Dingwall?: and if. fo, Whether it paſſed ſubject to the compenſation. or 
retention which would have been good againſt Cruickſhanks ? | N 
Had Mr Dingwall founded on an aſſignation to the contract betwixt Cruick- 
ſhanks aud the freighter, every objection competent againſt Cruickſhanks would 
| have been good againſt Dingwall; and to avoid this, Mr Dingwall founds on 
the right of property ariſing from. the vendition. But to render. this yendition 
_ effeftual, there mult have been à delivery of the ſhip, in order to baue created | 
a real right, for traditionibus non neudis pactis transferuntur dominia. It has 
been hid, however, hat. the transfercnces of ſhips form an exception from the 
general rule · But there is no ſuch exception; and ſhips, like all other ſubjects, 
- whether heritable or moveable, require to be delivered in order to transfer the 
| property 3 were it otherwiſe, latent þypothecks, and fraudulent fales, retents po/- 
aue, mult become frequent in that valuable ver" e, Which 
would have very dangerous conſequenecs.: 
The circumſtance of a, chip being at {ca is one to which the la can pay no | 
regard. - If two perſons mect together in London, and agree upon the ſale of a 
houſe, a jewel, or any article of value, which happens to be locally in Scot- 
land, the mere contract of ſale, though reduced into writing, will not transfer 
the property without delivery, and yet the reaſon for diſpenſing with the delive- 
ry is equally farcible in that caſa as in the preſent. Beſides, it is not neceſſary, in 
the caſe of a ſhip, to delay the delivery till her return: delivery may be made in 
2. foreign port to an attorney; and in the r has himſelf 
to blame for not obtaining delivery before the ſhip failed. 1 
But further, Mr Walker, the freighter, had hired the —_—_ veſſel; * was 
therefore i in bis poſſeſſion, and the ſhipmaſter was his ſervant during the voyage. 
He was, in ſhort, the temporary ober. The right of a total freighter has 
been recogniſed in inſurance · queſtions upon barratry, caſe of Valleio verſus 
Wheeler, Miller on inſurance, p. 170. and Black(t. vol. 1. p. 454. ; and the 
| ſame i is the law of Scotland; for though the contracts of location and commoda- 
tum are perſonal contracts, yet, as ſoon as poſſeſſion follows, a certain ſpe- 
cieg of real right ariſes, founded .in the poſſeſſion ; for as the abſolute pro- 
perty cannot be transferred without actual delivery, if the conductor or 
commodatarius hold the ſubject, there can be no ſuch delivery ; ; or if they ad- 
mit of a delivery, they have it in their power to do ſo under a full reſervation 
of their own rights. And accordingly. the freighter, in, this caſe, could not have. 


been depriyed of the uſe of the ſhip before the voyages were completed for 


which ſhe was freighted. 3 ; 
Admitting, however, that the purchaſer had. acquired a real right to the mp 


without delivery, ſtill the freighter could not have been forced to account for 


4 the freights, The freight * a perſonal debt due to. SIN ex confradu ; 
8 | | | x and 
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| "dhe ian ee ee Orvickſhanks did all that 
Vous incumbent upon Riem as a conſideration for the freighter's perſonal obliga- - 
Bun. Suppoſe the freight to have becy paid down before the ſhip failed, the 
purchaſer could then have had no claim for freight, and he muſt have allowed 
che ſhip to finiſh the voyage ſor which ſhe was freighted : Or if bills had been 
granted fer the freight, and theſe bills indorſed away, the freighter maſt ia 
bke manner. have been allowed the uſe of the veſſel, What difference then 
7CCCCCCC00GG00W000 

ue purchaſer's s righs to the freight mult be referred to one or other of too 
titles: Ether he muſt claim as aſſignee of Cruickſhanks, in which cafe he muſt 


admit of compenſation ; or he muſt claim upon his right of property in the veſ- 


ſel; a right which would have intitled him to have with-heid it, notwithſtanding 
that the freight had been paid. But as this elaim has beer to be-incom- 
petent, e eee ee but as 18 
nee of Cruickſhanks. 
| The ea Wikis of hind e Keese eps desde upita this point; be- 
cauſe the fingular ſueceſſor in the real right of lands is intitled to claim the rent 
from the tenants, without being ſubject to any exception of compenſation upon 
the debts of the former proprietor. But the rights to lands are governed by 
the feudal law, which never applies to moveable ſubjects; and by the feudal 
law a [proper real right is acquired by infeftment alone. It was a conſequence 
of this principle, that when the property. of land was transferred by ſeiſin, the 
new proprietor-might inſtantly have turned ont the old tenants, until they were 
ſecured i their poſſeſſions by the act 1449, c. 18. which declares, that in the 
event of a ſale, the takers ſhall remain with their tacks, till the ifue of their 
<<. terms, whoſe hands ſoever that their lands come into, for ſicklike- mail as 
they took them for.“ It is therefore by the force of this ſtatute that the 
new proprietor is intitled to the whole rent, without deduction or retention. 
But in the location of moveables the reverſe of all this is the caſe, ſo that no 
argument by analogy can be drawn from the location of lands to the location 
of moveables. Thus, ſuppoſe a horſe had been hired for a journey of many 


months, and that, after the journey is begun, the owner of the horſe ſells him | 
to a third-party, or gives à vendition to a creditor, could the purchaſer or cre- 


_ <ditor fay that he had acquired a real right to the horſe, when no delivery of 
dim had ever been made? Or when the hirer returned from his journey, would 

he not be allowed to retain the hire in compenſation of a debt due to himſelf by 
| -the locator, notwithſtanding that this ſale had taken place during the journey? 
I be anſwer to theſe queſtions is obvious, and the ä of chem to the 
ber e e e | 


4 . ARGUMENT for Din6waLL, the Purchaſer, 


o we vane Mate, 3 of location, though cloathed with 
poſſeſſion, does not bar the proprietor from an effectual fate of the property, 
| however much he may be in debt to the conductor; and that independent of 
+ the peculiarities of the feudal aw. A proprietor does not forfeit his poſſeſſion 
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Accordingly a leaſe of land amongſt t Romans was no bar to a ſale. The fame 
rule holds in moyveables: a moveable may be ſubject to two or three different poſ- 


- ſeſſions at the ſame time: thus a horſe may be the property of one man, and con- 
tinue in his poſſeſſion in that character, though it be impiedged to a ſegond, and 
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under the charge of a third; theſe ſubordinate poſſoſſions do not impinge up- 


| on the poſſeſſion of the proprietor, ſo as to incapacitate- him from transferring | 


his property; nor would they prevent that tradition which is neceſſary to com- 


Net the right of the purchaſer. Accordingly, in alt theſe caſes, none of the 


-- conſequences enſue. which have been ſtated on the other fide. On the contra- 
- + ry, the Roman law left the poſſeſſors under theſe perſonal contracts to the re- 


medy of an action ad indemnitatem, Voet, Locati conducti, & 17..unteſs when 


it was ſpecially. conditioned by the locator, that he n maintain the 1:aſe ; 
Perezius ad Cod. lib. 4. tit. 65.5 16. 


It is plain therefore, that il a ſingular ſucceſſor might at common * be- 5 


gatd a contract of location made by his author, it is not as aſſignee that he is 
intitled to levy the rents ſubſequent to the purchaſe, but tanguam;dominus ;' and 
* conſequently no author ever held, that a conductor was intitled to plead com- 
pew fo 
© condudtione inium non transfertur, et locatoris jure perempto perimitur, 
et jus conductoris, L 9. ff. Locati. No lien is created by the poſſeſſion, and it 
ii in conſequence of a ſtatutory priviledge, that i in this country tenants in lands 
are ſecure. \. + 

© Suppoſing, however, da it were to be held, n e adn. knows of 
a depending contract of location, ſhould be preſumed in equity to have agreed 


to maintain the conductor in poſſeſſion, he that pleads equity muſt give it, nd .- 
the conductor mult pay the rents ſubſequent to the ſale to the new dominus ; 


2 this is the rule followed: out in the ſtatute 1449. 


"The purchaſer might reſt the cauſe here; but he does farther u maintain, that 


"the ſale. was completed before the contract of affreightment, 2 _ that con- 
tract does not amount to a conduct io navi. 


_ With regard to the former. of theſe pleas, it is-now eſtabliſhed, that a pro- 


r of moveables may ſell them, notwithſtanding that he” cannot have per- 
22 acceſs to them, ſo as to give actual or ſymbolical tradition of them. If he 
has put thein, on board a ſhip, he indorſes the bill of loading, and the indorſee 


is ſecure ; no act of the former owner's. can prevent him from exaQting delivery 


from the Hipmaſter. It ſeems impoſſible then to conceive-why the vendition of 
a veſſel at fea, which is. an irrevocable transfer of the obligation on the ſhip- 
maſter to deliver the veſſel to the owner, . ſhould not be equally, effectual as an 
indorſement of a bill of loading, eſpecially as this transfer has now, from politi- 
Annen, the advantage of publicity, ee ere e cvs wht 
ſels, 26. Geo. III o. 69: F 1x. 
Upon the other point, that the contract of affieightent "ER amount to 
* conductio navis, the freighter uſes this argument: He admits, that when 


ebts due to him by the locator. The maxim is, That docatione | 


— 


ere are ſeveral people who tranſport goods on board a veſſel; and pay freight. 


to the owners, ſuch perſons are not conductores navis ; 3. but that when one 
7 * en We een and in ſupport of this 
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- - evident that this caſe has nothing to do | 
| the conſtru@tion to be given to 2 contra of-inſurance. .-But it may be aſked, hi 


N 16. 9 1 eth June 1794. 
22 Vallcio, Millar's 10 b. 16 l 


in what does this omnerſhip or conductio navis, conſiſt? Is the freighter an- 
ſwerable for the navigation of. the veſſel? 1s; he anſwerable for the charges at- 
- tending her? Does he appoint the maſter and ſeamen ? The anſwer is, He has 
nothing to do with any of theſe matters ; he is a mere paſſenger, intitled to the 
conveniencies of tranſporting himſelf and his goods to the places agreed upon. 
In ſhort,- the poſſeſſion of the proprictor is retained animo, and is exerciſed. by 


the maſter for his behoof ; all that the freighter obtains by his contract, is not 


a poſſeſſion of the veſlel, but an accommodation from va FN: no 
e e e | 


r Whether the right in the perſon of 
R and if fo, Whether it intitled Dingwall to 


the profits upon the charterzparty, - aſter the date of intimating the ſale, not- 


- withſtanding Walker's claim of retention, in payment of what was due to him 
by Cruickſhanks at the time of entering into the contract of affreightment. 
Upon tha firſt of theſe queſtions-it was admitted, that the right in Dingwall 


Vas not that of an abſolute purchaſer, it was a ſale under reverſion. - But then 


it was maintained, That as the vendition was ex facie abſolute, it gave Ding- 
 walbthe right of a-purchaſer- from the. date of its intimation; for although 
there was a letter explaining the tranſaction, and intitling Cruickſhanks to put 
an end to the vendition, upon repayment to Dingwall of. L. 600,-yet the cre- 
ditors of Cruickſhanks had no reaſon to object to Dingwall's right ſo long as he 
reſtricted bis demand to that fum ; for they could be in no better ſituation than 
their debtor. As to the form of the-conveyance, it is ſufficiently effectual; for 
@ vendition with an-intimation, when the veſſel is at ſea, forms as complete a 
right as if the veſſel could have been taken up in the hands. of the ſeller, and 
delivered to the purchaſer. The actual poſſeſſion of a ſhip i is in the ſhipmaſter, 
he holds it for the owner; therefore, from the intimation of: a formal vendition, 
e ſhip is underſtood to be held for behoof of the purchaſer. 

On the other hand, it was argued, That the right of Dingwall in this 1 
did not ſtand upon the vendition alone; the letter which he granted, and the bill 


- which he took for his ſecurity, formed part of the ſame tranſaction; and from the 
Jetter it was clear that Dingwall-was-not-proprietor of the veſſel. He was bound 


to give up his right, on repayment of the L. 600; he was to inſure in his own 


name to that extent only; and he held at the ſame time a bill for the whole of 


his advance "which, bad the ſhip been loſt, would have intitled him to bare 


made his debt effectual; it is therefore impoſſible to conſider this as a fale. Be- 


ſides, in every ſale there muſt be a price, and here ve fee from the letter that 
chere was na price fixed. 


Theſe were the arguments upon this point; and the majority of the . 


ſeemed to conſider the right in Dingwall, in a queſtion with the creditors of 


Cruickſhanks, to be an abſolute vendition; but there was no occaſion to fix 
that point * any expreſs judgement, as the concluſion was held to be the ſame, 


whether 


preſent queſtion; it turns upon 


2 mn "Toth June 279% Sa Ne. 
r wochen the right wore ny ets, or only x4 rightin &- 
* e ee Ae by Ding wall, r e in 5 
virtue of his property in her, over the right of retention of the freight, claimed 
by the freighter in payment of debts due to himſelf; it was laid down-'as law, 
that a purchaſer-claiming the profits' of a ſubject jure dominii, in virtue of 2 
| right of property fully veſted in him, is not bound for the perſonal debts of the | 
former proprietor. Had the purchaſer in this caſe, in place of claiming jure 
Gominii, claimed through the charter-party, in virtue of an aſſignation to it, 
 - the plea, that an aſſignee is liable to the objections proponable againſt the ce- 
dent, might have been good. But here Mr Dingwall claims not as affignee, 
but in virtue of a full right of property, and to him theſe objeQions cannot ap- 
ply. In the very ſame way, the contract of location, originally; gave no right to 
the tenant againſt a fingular ſucceſſor; it required an act of parliament to ſe- 
cure the intereſt of the tenant. But this did not ariſe from any thing peculiar = 
to feudal property, it depends upon the nature of all property; accordingly, 
fſoppoſing a perſon were to purchaſe a flock of ſheep, the puschaſer could not be 
made liable forthe perſonal debts of the former proprietor; conſequently, as Ding · 
wall makes his demand as proprictor, Walker cannot be intitled to retain the 
freight in payment of any perſonal elaims he may have againſt Craickſhanks, 
"Neither does it make any difference upon the queſtion, that Dingwall's right 
mall be eonfidered as a ſale in ſeeurity only. The law is the fame in both ca» 
ſest Thus, a tenant may, in queſtions with his landlord, retain his rents in extine 
tion of perſonal claims; but when tire retention is pleaded againſt in beritale 
creditor of the landlord's, it muſt be over · ruled. 
| he only anſwer male to this reaſoning was, that the contra upon which 
* Walker claimed retention was entered into, not with the apparent owner only, 
but with the perſon who was truly and virtually the owner of the veſſel, and 
conſequently that a jus rrediti aroſe to Walker, of which he could not be de- 
„„ e eee eee eee ee | 
The Lord Ordinary had affoilzied Mr Dingwall from the concluſions of the 
ſummons of reduction, and found the letters ordetly proceeded, but found no 
-experices due to either party. To this judgement the Court (+gth December 
5 ee ee e e eee e tes tay 
| | refuſed upon anſwers. | 
State f the vote, adbere-or Aker -Adhese, Lords Julice-Clark, Egwer, 


; e Abevoramby, ON an RO eee An- 
; | The vote of the Lord Preſident was tot required, ot is Lordi oul 
E ore oret eee 


——— . A Youngon, C8. 14 
5 eee ee Sinclair, Clerk, 
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by which one who has undertaken a piece of work, and has occa- 
Gon to employ other tradeſmen in furniſhing any part of the articles, is intitled to 
a communication of the profits on theſe articles. This rule was not condemned 
by the Court, the price of the article to the employer remaining the ſame ; and 
ſince, in many caſes, it is proper, as where, for inſtance, an architect under- 
takes to build a houſe, and bargains for the ſmith-work. or carpenter-work, if 


1 P29 _ —- 14 - _— WW We; LI 


E the trades · prices only are charged to the employer, this communication is a 
- douceur to the undertaker, who muſt otherwiſe have made a charge upon the 
5 employer for the trouble of inſpecting the articles, and ſeeing them properly 
; fitted. But the Court rejected the claim in this caſe, upon this ground, that 
| Launie, the perſon from whom the douceur was claimed, had been employed 
= at the defire of the perſon. to whom the articles were furniſhed, _ _ if 
"The Lord Juſtice-Clerk, bee wien the d came; bed en that there 
| was an allowance due to Palmer, (the principal furniſher), of 5 per cent.; this 
judgement was, upon adviing petition and ne, * and the allowance 
to Mr Palmer taken away. bz 14 

k Nr,, Sattel 
, | Ms Py been 3 
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; Ne XVIII. Competition Zn the CazniToRs of Dr Hoon 
| 9 DoE, Phyſician in Forres. 


| A Lixawpes ug Il of Preſton, who was indebted to Dr Dougall and 
| his wife, in the ſum of L. 777: 15: 6 Sterling, upon a bond, brought a 
multiple-poinding, calling the creditors of Dr Dougall, who pretended to have 
right to this money; and in that action there was produced for John Gordon 
merchant in Forres, and John Innes writer to the ſignet, an aſſignation to the 
above bond, in favour of John Gordon, ex facie abſolute ; but, of the fame 
date, the following letter had been granted by Mr Gordon: Dr and Mrs 
Dougall, As you have this day __ to r Sca- 
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« me in ſecurity and for payment gf different ſums due to me by bills of Pr 
% Dovgall's, of different dates, and in ſecurity of a ſum due to John lunes 
«© writer to the ſignet, by a bill af the Doctors; and therefore, upon theſe 
* ſums being. paid, and. che. Pills. retired „L. obüge me, my heike, ang ſuoseſſora, 
5 4 to deliver up,the. kad aſſign ment ad, pringipal bond, ar,to.execute a tranſla- 
® « tion were At the time of executing this aflignation, thore were two 
bills, one for L: 200, the other for L. 145, 18. duc to Mr Gordon, and there 
was hill. of d.. g,. due. toi dnges. Wheſe-bills-were-aftorwarth · rene w- 
| 2 and in both caſes ee r ee 
mount; which additions were included in the renewed bills. £ 
To this-immorolt the arreſting creditors.of Dougall objedted, That ie renewal 
of the bills was an extinction of the original debt, and -conſequently that the 
ſecurity did not. apply. tothe. nem debts; -and the Lord Ordinary, upon adgi- 
Aing mutual. memorials for. the parties, © found-no-ſufficient-ground for ſuſtain- 
ing the claim. of.preference.made by John Gordon and John Janes, and there- 
< fare. diſmiſſed the ſame. And · the queſtion coming this day before de Court, 
upon a petition againſt that judgement, with -anſwers, it was ſtated fromthe 
bar. by the Dean of Faculty, That there was a preliminary objection for the de- 
besten of ahe\Coute, atifing on the nature of the intimation. The aſſigna- 
tion of the · bond in queſtion had been intimated, while che debtor was abroad, 
to his agent in this country ; and che evidence of it was a writing on the back 
of. che bond by that agent, certifying that the aſſignation had been intimated to 
him. [Now gbis agent held no factory nor commiffionfrom the debtor, nor any 
power of acting for him, unlcſs in ſuch pieces of buſineſs as were expreſtly 
„ committed to his charge. To this, Mr Solicitor, for the affignees, anſwered, 
I ͤkat the agent 4o whom the intimation was made, although he held no com- 
miſſion tom the debtor, as employed by him in the management of all his 
affairs in this country; and the intimation being made to him, and this follow- 
ed by a letter from him to the debtor, it was a better and more certain means 
of making the conveyance known to him, than if be had made the intimation 
C 
—ůä ———  _ 
The Court thought the intimation ſufficient, and conſiſtent with the general 
practice of men of buſineſs ; and upon the merits of the queſtion, their Lord. 
| ſhips ſuſtained the preference claimed by Mr Gordon for himſelf and Mr Innes. 
The ground upon which the Court decided this point was this: Where there 
is an abſolute diſpoſition or aſſignation, ſuch as the preſent, which ex facie con- 
veys the full property to the diſponee or affignee; although, by a backhond, 
he may be bound to denude, upon payment of certain debts; E when the 
truſter comes to demand reſtitution, the truſtee is intitled to 
him, not only the debts mentioned in the backbond, but every ge to 
him by the truſter: and accordingly the Court, upon an objection founded on 
the act 1696, chat the money advanced by a diſponce was not advanced till af. 
ter the date of the infeftment, ſuſtained the ſecurity, and found the diſponee 
NO RO ET EONT 07 nd UIr4:O was decided in the caſe of 
- Niblie's 
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=. 
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| Niblie's Creditors und in that of Maxwell of len. This holds equal- 
ee ter, ren ahh ed Cee es es Re in the 
caſe of bonded debts, the nature · of the griation to direct him: And where 
he finds a moveable bond-dlhgned ar urig abſolutely, he muſt know that he 
can be in no better 'fituationithan'the-eetlent ; and cannot foret che aſſignee to 
denude, even on a*backbond, *vithout Mowing him to retain Whatever ſums 
he may have ſubſequently advanced to the cedent. 

In,thiswiew af the caſe, there was no occaſion to conſider what would have. 
been he effect of the. renovation of the debt. But had this been a conveyance, 
not abſolute, but in ſecurity of the bills due at the time of *Executitrg the àlhig- 
nation, in which caſe that queſtion would have come to receive a diſcuſſion; it 
ſeemed to be the opinion of the Court, that a renovation of the debt would 
have defeated the ſecurity. It was obferved, with regard to the dale of the 
Bank of England againſt the Bank of Scotland, where the effect of the renova- 
tion of debts fo ſecured came to be ronſidered, that whit /prindpilly moved the 
Court to decide in the manner they then did, was che nature of the original 

betwixt the parties, by which it was Tettled and understood that 
there was to be a rene wil of dhe bills ſeenred. But were the queſtion to be 
judged of upon the nature of bills in general, it was thought by ſome of their 

Lordhips, that when u new bill was granted, und the od -one was taken up, the 
original debt was diſcharged, Wore it otherwiſe, the tranſaction, it was ſaid, 
would be uſurious, for if the renewals of bills once in the three months, for the 
ſpace of a year, be confidered as one trunſacton, and as one loan, from firſt to 
laſt, the intereſt which will grow upon the debt, by thoſe renewals, will amount 
to more than the legal intereſt upon the principal ſam. Theſe tranſactiont 
ought therefore to be taken ſeparately, and as conſtiruting new debts. 


fo Kt aſa, . Fa l 


Lord Craig, Ordinary. Gordon, Clerk, 


No XIX. The Earl of ABOYNE and Lord STRATHAVEN, 
|  AaCGalnsT | 


Captain JounN GRANT. 


' LTHOUGH a leaſe, excluding aflignees, permit ſubſctting to a certain ex- 
7 tent, yet an aſſignation to the rents of the ſubleaſes can give no right to 
the aflignee, when the principal tenant is bankrupt, and a decree of removing 
obtained againſt him, for this reaſon, that, even where there is a power to 
' ſubſet, the right of the ſubtenant muſt depend on the right of the principal; 
and his leaſe being at an end by the removing, there is no ſubject in exiſtence 


orer which the aſſignation can take effect. 
3 Purſuer, Day. Williamſon, Ad. Rolland, 
For the Purſer, Ar. Fletcher, | } W Bains 
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- forgery. John Welſh, the brother of the purſuers, had occaſion for 
money, which the defender agreed to adyance to him, on his own and his bro- 

chers bond. A bond in their names was accordingly prepared by a writer in 
Dumfries, and was ſubſcribed by John Welſh, in preſence of the writer as a 
witneſs. - Welſh then carried it away; but returned it to the writer the ſame 
day, with the names of Robert Welſh, George Welſh, and Walter Welſh, as 
parties, and of two other witneſſes, The writer then filled up the teſting clauſe, 
in theſe terms: In witneſs whereof, we have ſubſcribed theſe preſents (writ- 
ten by Patrick Macdougal writer in Dumfries), at Dumfries, the 2oth Sep- 
tember 1787, before theſe witneſſes, the ſaid Patrick Macdougal and Luke 
« Newlands in Dumfries, and Robert Gilchriſt, ſchoolmaſter in Karlaverock.“ 
Luke Newlands deponed, « That neither George, Walter, nor Robert Welſh, 
. vvere preſent when he ſubſcribed as witneſs : That John Welſh pointed out 
c to him his own ſubſcriptionat the bond, which he acknowledged, and told him 
< that the other three ſubſcriptions were the ſubſcriptions of his brothers George, 
« Walter, and Robert; but the deponent ſaw none of them ſubſcribe the bond, 
< nor did he hear them acknowledge their ſubſcriptions.” Robert Gilchriſt, 
the other witneſs, did not recolle& of ſecing any perſon ſubſcribe the hond; 
and oro aac es ond e . 
at that time. 

It was upon theſe circumſtances, joined to a very CRT diſcrepancy be. 
twixt the real ſubſcriptions of the purſuers and the ſubſcriptions adhibited to the 
bond, that the Court came to judge of this cauſe upon a hearing, Their Lord- 

- ſhips. had no heſitation in reducing the deed, and in finding the Aenne er : 
abode by the bind /u# e liable i in expences. 
. 15 1 2 —— 
The Jl expreſſed their regret that it was poſſible for a. . forgery to be 
5 committed, to which the writer of the deed and the witneſſes to the ſubſcrip- 
tions could ſo innocently be acceſſory: But when they tock into conſideration 
e 3 t is 1 e to ſend a deed to the 
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5 country to be 3 it back, with a note of the names 10 6 . 


ſignations of the witneſſes—and to fill up the teſting clauſe from ſuch note — * 


© "they felt it impoſſible to make either the witneſſes or man of buſineſs liable. The 
error on the part of the writer was in taking the information of John Welſh, 
that the other two witneſſes) were witneſſes to all the ſubſcriptioris appeiring 


at the deed ; but this d gd ESRC tf. the invariable I. 


men of buſineſs. (61 1 ' 12 


The expences were es, n aral conſequence e defender's "\aving * 


a oft à forged deed, and becauſe it was his duty to Hare 8 8 the deed 
properly executed. , * 
The Court thought it a matter deſerving ſerious wr jet" in what way 


"this kind · of forgery aal be-goarded againit*; LR 


- For the Purſuers, Geo, Fergufſon,: } Ads. A }, Dick, e C. 8. d her 


Defenders, Ro. Cofbet, Corrie, 
T ac io mee, eee eee 101 x Me 
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There have 3 adele of deb, which rte ho 
put this part of our law upon a better footing. Thus the decifion i in the caſe of Roſs has preſeri- 


bed the proper form to be followed where the party is incapacitated from authenticating 
- a deed in the ordinary way : "the caſe of Frank has fixed the effect Which is to be attributed to 
the ſubſcriptioh of an inftrumentary witneſs. and the nature and extent of the evidenee which 
he kan be permitred to give s and the preſent caſe | has laid open d, ſecte of fraud, which, 
though-alarming; from the eaſe with which it may be perpetrated,.in. the preſent looſe way 
of executing deeds, yet admits of a ſimple remedy, and may, in the mean time, introduce a 
better, and more regular pradtice, It is not to be concealed, that our preſent practice has 
received too great countenance from that decition LIM ſuſtained, as a formal deed, one 
where the teſting claiife was filled up, not only long after the ſubſoriptione were "adhibited, » 
but in fach a * rr ndom, e N nnn the 


Party. 


* eee ee. the eds ef 8 it may appear that the proper 


ade} in this caſe 1 to be expected from the legiſlature only: But until fome legal and effec- 


tual check be provi it might be proper for men of buſineſs to preſcribe to themſel tes fuch'/a 
form in the execution of deeds a might guard äguinſt u fraud of this kind. Were they, for . 
inſtance, to make it an invariable rule, to inſert the reſting clauſe in preſence of the witneſſes, 
aud before the ſubſcriptions were adhibited to the deed, and to read over the teſting clauſe to 
che witneſſes 3 perhaps to add to it, “ This teſting clauſe being read over to the witneſſes by 
the writer thereof, before they adhibited their ſubſcriptions,” it would at leaſt "impoſe | . 
check which coul. I not be evaded with impunity ; for although the omiſſion of this form coufd 
neither annul the deed nor affect the witneſſes, yet certainly it would put an end to the pre- 
ſent Joſe and dangerous practice, and when a f milar fraud occurred, the man of buſineſs, even 


were he innocent, would find himſelf anſwerable for the conſequences of his own neglect. 


In all events, inſtrumentary witneſſes to deeds Would learn, from this caſe, that it is a duty 
highly ineumbent on them, to ſee the teſting clauſe f filled op before they oy as N 


and that the ; preciſe fa is there ſtated, | 
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| JN this caſe, there were ſeveral points decided, ng e the power of ma 
n of comp beg ori roaming of 

: 1+ By a table of dues made in the year 1707, it is provided, That * alt wie. 
Fenn pay the ordinary dues for cuſtom or 
„ 461,” &c- And the queſtion was, Whether, under this table, and the ge- 

_ -nerat praftice, che tackſman could charge a duty upon fids and -bran ? The 

_ decifion of the Conrt was, That they could, cafe of Denn. 

underſtanding of thoſe upon whom the duty was charged. 

2, The table of: dues furniſhed by the magiſtrates to chble-talkcfhian ber 
. horſedoad of fri hall pay of cuſtom wo tilngs and 
« ſour ponnies Sets, and»ilka burden af fruit twelve pennics,” The tackſ 

man, in virtue of this article, exacted a+ porportionally greater tax for a eurt · 

s Toad; ap Yes Galle rat, "Whither, R 
his powers? 9 

| Gahoane tend, & ws wack ky tors of the ikore: that the exaction 

5 bone us preciſely in the dame ſituation with that upon butter, where 2 certain 

fum is charged upon the ſtone weight, and proportienally more or leſs accor- 

ding to the quantity; -and were not a rule of this kind to be adopted, the 
tax, it was nid, might be cutirgly evaded. Beſides, he exacted this addition- 

Al tas in conformity with the cuſlom: it was by that cuſtom that he farmed the 

tax, and if it was not ſufficient to create: 2 right in the town itſelf, it was at 

leaſt ſufficient to give the tackſman 2 pollefſory right un arg it. | 

. © On the other band, it was allowed, that magiſtrates of Royal Burghs have 

2 aright to levy the petty cuſtoms, arid the practice is unlyerſat: even when 
ne articles of ſood are introduced, the magiſtrates have a right to impoſe a 
duty upon them equivalent to the duty - upon other articles which they may 

bade diſplaced; as was found in the caſe of the town of Glaſgow, where a 

duty had been impoſed upon potatoes, although that article had come very 

lately into uſe: in the ſame way, when the mode of carriage in à country 
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F e ee eee Bat then del 
e changes wich can be made by the magiſtrates only, and nat by their 


- exatons: in ſbort, the table of-taxes which he receives from the magiſtrates 
is the rule which” the tackſman ought to follow, and beyond which he cannot 


 go'withont being guilty of oppreſſion; and in this caſe, as the table has fixed 
. 4 d. Scots as the greuteſt ſum to be charged for any quantity of fruit, the ; 
fuſpender has done wrong gg ne) on bn oo | 


eme to be of this opinion. ns Ju 

be Lord-Jaftice-Clerk Ordinary had found, chat the. anion aid mean 
| in/antonting2hy-cherges. contained in bis tables ahis.judgrmant_the Court 
FREE bing geen cane: nem enn they 
returned to the judgement-of- the Lord Ordinary, | 

Bene af 'the-wete, adbere to the former judgement- of the Coun, or Alter: 


IP XU. Competition amongſt the CazpIToRs of AsxAxDER 


re eee Canada. 


N 


TIN ULTRA e was inde to the intereſt DITION Fle- 
ming of the city of London, merehant, founded on this, that ds adju- 
Lee had proceeded without the production of tus 
grounds of debt, or of a decree of conſtitution. To this Mr Fleming anfeer- 
cd, that it could not be denied that a debt truly exiſted; there was produced 


the account on which the balance due to the daiman aroſe; for L. 926 of 
this balance a bill had been granted, payable in London, which had been te- 
gularly proteſted there; the bill itſelf, it is true, had been ſent to Madeira, 


and from that to Canada, with .a view to reeover the debt, though withour 
effect; and there was produced a notorial copy of the bill, and fo the origi- 
nal proteſt upon ſtamped paper, attefted by the ſubſcriptions of the notary 
and witneſſes. Mr Fleming tranſmitted alſo an affidavit on the verity of che 
debt. | Theſe vouchers arrived here within twenty days of the expiry of the 
year from the'firſt adjudication ; application was therefore made to de conjoin - 
ed with an adjudication, leading at the inſtance of other ereditors ; and they 
vere received by the Lord Ordinary, who dexerned in the adjudication, re- 
- Jerving all objections 
ting that the non · production of the document were a good objeRion, does it 
not follow. that fince the decree is granted under the quality of reſerving 
all obje&ivns, this objection, Ike any other, may be obviated by the ſubſequent 


production of the principal document? An adjudication, referving all obſections, 


affords no proof of the conſtitution of the ſpecific debt, To that it waſt de in- 


contra executionem. In this fituation hen, und admit - 


eongruous 


devant or tax-gutherer, whoſe mteroſt might induce him 40 make improper 
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„ee OMG: hogs nen the: Ne ey . | 
debt. Had u decree of conftitution been obtained but not produced, would 
2 S Srv ogy ahred: dy the ſubſequent production 7 It: is a pale 

_ bf law as of oommon ſenſe, that where objections arc teſerved, none can be 
fatal which may ſtill be obviated. I here is nothing. adverſe to this eoncluGog 
in che nature or hiſtory of adjudications :: it is true, that while appraiſings were 
in uſe, the debt muſt have been lquidated. becauſe the appraiſing was an 
actual ſale j but an adjudication oreates merely a lien over the ſubject, which 
may be conſtituted in favour of an illiquid as well as of a liquid. debt; and 
; te very competency of 4 decree, reſerving objections contra executio em, 

implies,” that the diligence is a mere conditional lien, depending on ibe ſubſe 

quent aſcerraimment of the debt 5 and the Court have gone much farther, 
vhen they ſuſtained adjudications upbn expired bills; and on Engliſn. and Vork: 
_ buildings bonds (even aſter the lapſe of forty years), .and allowed abjections 
againſt them to be removed by production of evidence. | Beſides, Mr Fleming 
has prodoced what is equivalent to a reꝑiſtered proteſt with us; and had an 
adjudication followeg upon a regiſtered proteſt, any objection to it would have 
been terhoved/by. production of the principal bill. 


The objecting ereditors contended, on the ther band That, « even '»y the 
terms of the ſtatute, Mr Fleming's adjudication i is wo. "The act allows ſuch - 


 er-ditors to be conjoined © as are in readineſs for it, and produce the inſtruc- 
 « tjons of their. debts.” Mr Fleming 2 not in readineſs, and produced no 
inllruckions of tis debt: aud Arhowgh it wert poffible, in an ordinary. adjudi- 
cation, for a credftor to obtain adjudieatton without producing his grounds of 
debt ; he muſt be able, when he applies to be conjoined, to ſubſume preciſely 
in terms of the ſtature,” But the want of a written inſtruQion i is, in the caſe of 
an ordinary adjudication, and at common law, a total nulfity. There mut, in 
every cle, be a decree of conſtitution, or a written docu nent under the bands 
of the debtor ; which proves and iquidates the debt” with equal certainty and 
N pręciſion as 2 decreet Suppoſin 32 therefore, that it had been poſſible to ob- 
tain any decree upon the mere copy of a bill, reſerving objections contra exe. 
.cutionem, Mr Fleming ought firlt to have obtained” a decree of conſtitution, 
which'decree would have been the proper ground of the adh udication. The 
meaning of reſerving objetions s contra executionem ſeems to be much miſta- 
ken: It is not to be underſtood, that, by reſerving thele objections, a decree 
of adjudication, may be pronounced, without the production of any previous 
conſtitution or written document; nor will even a decree of conſtitution be 
pronounced without a pro of the debt. The caſes in which decrees of this 
nature are pronounced are caſes requiting diſpatch, where the purſuer produ 
ces proof of his libel ex facie legal, but to which the defender ſtates defences 
or objetions; which it may require time to diſcuſs.” But in à conſtitution, | 
there muſt always be a debt libelle.! and proved; and i in an adj adication, a de- 
-cree of eonſtitution. EA written, document of debt, libelled and (ney b 


| oy all the difference in the world betwixt the two. caſes. A ered bill 


and proteſt is in fact a decree of conſtitution ; i it is ſimilar to a regiſtered bond; 
Bt ment oy heb ent eee regiſtration. | A 
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| bo e 
That, by the clauſe of the ſtatute, in virtue of which Mr Fleming claimed to 
i be conjoined in the adjudication, and was conjoined, reſerving all objections 
contra executionem, the creditors only who are in readineſs, and have their 

grounds of debt to produce, can be effectually conjoined; and therefare his 
«« Lordſhip ſuſtained the objection. To this judgement - the Court adhered, 
th March 1794 ; and the queſtion coming again before their Lordſhips this 
day on a petition and anſwers, their Lordſhips unagimoully adhered. | 


"The Court, in is probouneing this D did not proceed upon the 
grounds s ſtated in the Lord Ordinary's judgement ; but upon this ground, that 
no adjudication can proceed, without production of a decree of conſtitution, 
or of a liquid voucher of debt under the hands of the debtor. A notorial in- 
ſtrument is, in this view, no better than a piece of blank paper: it may ſhow 
that a debt once exiſted ; but neither a proteſt nor a copy of the bill can prove 
more: That however is not ſufficient ; there muſt be evidence produced of the 
actual exiſtence of the debt, which is preſumed. from the voucher of debt's 
being found in the hand of the creditor. | | 
+ It-was thought by one of the Judges, that a decree of regiſtration might be 
held as a ſufficient voucher of debt, to intitle the creditor to obtain a decree of 
adjudication. _ But in anſwer to this it was ſaid, that a decree of regiſtration at- 
fords no proof of the preſent exiſtence of the debt; and it was obſerved, that it 
r But this point 
nnen. 1 | > 
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Ne XXIII. The TausTEEs of se Mortification, 
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K wr mn authority to truſtees to feu_land which bad 
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Mr e HAMjLTON, Clerk to the Signet, Truſtee for the 
WES" Re rr Creditors, Objector.” | | 


F queſtion here BY Whether an aſſignation to a * ww which-ne: 
1 pofſcffion had ever followed; could be done away by a truſt · deed, omniien 
N bonorum, for behoof of creditors? Hay, the banktupt, was poſſeſſed of ava« 
luable leafe ; and this leuſe he aſſigned to James Hardie Douglas, in ſecurity ot 
a ſum of money b6rrowed upon 8 dond. Hay, notwithſtanding, continued to 
poſſeſs under his leaſe, until he was rendered bankrupt by impriſonment. The 
 affignee had hitherto'taken no ſtep to complete his right 3 but | AA ee 
ruptey of his debtor, he intimated the afignation to the landlord. 2 
Hay, after his impriſonment, executed a truſt deed in'favour of Mr Anirow 
Hamilton, conveying 1 to him his whole real and perſonal property for behoof 
of nis creditars, © agrecahly to their reſpective rights and preferences; and, 
by a ſpecial clauſe, the rights and diligences and preferences of the creditors 
are preſerved. 

'Upon this truſt-deed the leaſe, i in queſtion was ſold; and a preference was 
ed by the aſſignee over the price, which was objected to by the other cre- 
ditors. Lord Stonefield, the Ordinary, had refuſed to allow a preference; when 

the queſtion came before the Court, they ordered memorials, and upan ad- 
viſing theſe, (Seh June 1794 6. Repelted the qbjeftions to the intereſt pro- 
+ duced for the claimant, and preferred him upon the funds in medio ariſing 
8 from the ſale of the leaſe of Craiglaw.” And to this judgement their Lord - 


ſhips this day as by refuſing, Et. n i 6/4 


The ground upon which the Court proceeded was this: An aſſignation of 


moveables retenta poſſt/one gives no right to the aGgnee ; but the aflignee 
bere 1 is in 2 different ſituations It is yery true, poſicſion alone can complete his 
title, fo as to ſecure i it againſt third parties acquiring complete rights ; ; and were were 
this a competition with a paſterjor aſſignee, who had firſt completed his title; he 
would be excluded; but that is not the caſe. The aſſignee might, when the 
bankruptcy happened, have applied to the judge ordinary to have been put 
in poſſeſſion: he migbt have ſaid, I had no objection ta truſt to your manage- 
ment, when I. had teaſon to think you were afting- prudently, but now that I 
ſee things have gone wrong; Þ muſt aſſume the poſſaſhan on my on account. 


The 


Wai Ny Hou I Ops 


Abe truſt:deed, which was: — ]˙ mallcih the mater; 
| of things, bave been granted under the exception of former conveyances. But 
" beides, it faved*the rights und preferchces-of the creditgrs ; at any tas, a5 42 

„ + way granted after bankrupter, it thight'be rected on the 20. 1696, 


W Williamſon, 7 Rh 
- Objeftpr; Geo. Ferrullu. Lage. Ree | Agents. 


Lord Stonefield, Ordinary. Sinclair, Clerk. 
192 . x72 Th . | 180 ay. ben! _— M „ 
7; 1. . muas Prefett. 
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= enen Lords Moxm0DDo, | Lords Duns han, 
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W Xx. Jonx ros Cole tor or the Poor's Funds, :Greenock, 


AGAINST 


Joan eee Wen Inhabitants of Greenock, 


ua en charge for pepe .f poor's rates in the town of Green- 
ock, the ſulpenders ſaid, that they had no wiſh to interrupt the applica- 


ares the poor's funds, but merely to try the queſtion as to the method of 
laying on the tax and applying the fund; and they accordingly paid their con- 
tributio in the courſe of the action. The queſtion therefore came to be, 
Whether this was the proper action, or whether there were proper parties 
here for trying the queſtion? The Court found that this was not the proper 
action, and therefore refuſed the bill of ſuſpenfion, which had been Amy by 


the Lord Ordinary, and found expences due. 


"The: — LAS in this caſe, was the collector of the poot's rates, whoſe of: 
ficr expired with the year 3 it was therefore the magiſtrates of the burgtt that 
the {uſpenders ought (in the opinion of the Judges) to have called, and they 
ought to have been called by a declaratory ackion. t was obſerved, that ſuſ- 

_ penſions have ſometimes been paſſed, in order that general points might be 
tried ; bur wherever this has been done, the proper parties were in the fiel Here 
the proper; parties have not been called; and Had they been called, and the 
ſuſpenſion paſled for the purpoſe of trying the queſtion, it ſeemed to be the 
general opinion of the Judges, that even then the collector muſt have beeh 
found intitled to his expence, as they could neither come out of his own 
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HE Court, following the 3 pronounced in the caſe of 


Ramſay againſt Brownlie, collected by Lord Kilkerran, and in the caſe 


| Ie dcr 16th January 1786, affirmed upon an appeal, found, 
That the annuities due to the late Mrs Roſs in the 1780, for which an adjudica- 


tion was then led, as well as thoſe which have fallen due fince, and which were 
ſccured by the 5 are heritable, and deſernd 20 the hai pf the 
late Mrs Roſs. 2 
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Jon 771 Skinner in abba, Deca, NS 
'partick in this cauſe entered into a ſubmiſſion to t Gn ER deal 
. powering them <« to fix and aſcertain the price to be paid by the truſ. 


« of Coltbridge, with their pertinents.” The arbiters, by their decifion, fixed 
the value of the cot-bouſes and * of ground, &c. at the ſum of L. 160 
Sterling, which they ordered to be paid at Whitſunday 1792, with intereſt 
Log, that date; and they decerned John Lindſay, * on receiving the ſaid price, 


e do grant and deliver to the truſtees a valid and formal diſpoſition, contain- 


< ing procuratory of reſignation, precept of ſeiſin, clauſe of abſolute warran- 
dige, and all other uſual clauſes,” &c. The queſtion thereſore was, Whe- 
upon the conſtrudtion of this decreet · arbitral, the truſtees, in addition to 

the price of L. 160, were to pay a feu · duty for the lands in queſtion, propor- 

tioned to the feu duty payable, by Lindfay for his whole other lands. 
In order to fix this point, an action was brought againſt Lindy by the 
truſtees, conduding for his granting a diſpoſition | free of all feu-duty, ca · 
. ſualties of ſuperiority, bur or other, incumbrance whatſoever.” The 
Lai Abercromby Ordinary having affoilzicd the defender, the "queſtion 
came before the Court upon a petition and anſwers; when their Lordfhips 
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tees to Mr Lindfay, for the cot-houſes and piece of ground at the weſt end 
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! purchaſers ſhould pay the 'feu-duty : Thus, ſuppoſe that a man is. poſſeſſed of 


a piece of ground which pays a vertain feu-duty to the ſuperior, the ptice of 
- which is left to be fixed by arhitera, and that they find-the proprietor, upon 
giving a right ta be holden of the ſuperior, intitled to receive I. 160 Sterling 


- as the price of the ſubject; is · it not obvious, that it muſt be conveyed under 


the preciſe” ſamie burdens for which' the ſeller was liable? or, would ir be 


proper in a court, - becauſe the ſum of L. 160 may be thought too high, 
to force the ſeller to convey, not to be holden, in the ſame way that the (eller 


himſelf held the ſubject, of the ſuperior, but free of all burden: If this 
could not be done when the whole property was old, neither can it be done 


when a part only is ſold; if, in the one. caſe, the whole feu - duty muſt be a 
burden on tho purchaſer, ſo, in the other, muſt a proportional part of the feu- 


duty come upon him. In ſhort, it comes to this, that when a ſubject is ſold 


to be holden of the ſeller's ſuperior, the ſubject paſſes to the purchaſer with all 
che burdens inherent in the feudal inveſtiture, and no burden remains upon 
the ſeller, unleſs it all have been expreſaly ſtipulated, time hes 6 relive 
"the purchaſer of that burden. 

| But the opinion of the majority was, That when arditers are ſent to value 
-an heritable ſubje& expoſed to ocular inſpection, it is to be preſumed, that 
the value which they put upon it is the full and adequate value of the ſubject, 
a3 it appears to them, ſiable only to ſuch burdens as every perſon knows to 
be annexed to property. But a feu-duty, which is not a neceſſary burden, 


but on the contrary, depends entirely on the agreement of parties, if it 
"has not been expreſily mentioned, and fairly brought under the view of 


the arbiters, cannot be ſuppoſed to have entered into their eſtimate ; and 


| therefore, as, in this caſe, the feu-duty was not brought into the yiew of 'the 


- arbiters, the ſum fixed by them muſt be held to have been the full value f 


the ſubject free of all feu-duty. In the ſame way, ſuppoſing two people 


to be in terms about the purchaſe of an eſtate, they go upon the ground, 
and inſpe& every particular which can enter into conſideration in n "fixing 


Qhaſe of the rents; but it fterwirds turns out, that the ſeller had feued tue 
"eſtate from the ſuperior at the full rent; is it to be conceived, that the purcha- 


fer could be held to pay twenty-five years purchaſe? Impoſſible. In the preſent 


caſe, I. 160 is the value fixed by the arbiters, and payable by the purchaſers*: 
If the ſeller chooſes, he may put part of this value into the GE dut he 
cannot claim both the feu-duty and the full price. 
State of the vote: Adhere, or Alter; cunts Alter, eich the exception f 
Lords Efkgrove and Stonefield. 
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5 HE NE ons farms ypon & conktruttian to be given to » conveyance | 
ia favour, of a perſon in literon, for his . and to * 
| heirs lawfully to be procreated of his body, in fee. 
eee Newlands, merchant and ſkinner in Edinburgh, by a deed dated 
the 10h dune 177. cone ed certain heritable. ſubjects, ſituated in Edin. 
— — Silygrmills, in. out of Jobn, Newlands, * during. all the days 
& of, his lifetime, for his liferept uſe allenarly, and to the bein Hor | 
Ls ta che end. body in, eps. 27 by a a truſt-deed, exec 
day followings. he conveyed the r r of bt heritable and —_—_ pro- 
Fenn w truſtees, to pay, his, debts, and veral: charges, and tall 1 
ad ackern are taken W. vpon ie: yg dit | 


12 
e John, Newlands in lieren, 
3 in fee, le. 2 as ra 2225 
aden and greg, 10 hin and his heirs, whom 1 reſt ors 
eker. int may he 7 Fe by th cir. cuſtod) 
Ty Kecpipg. ol my debts i no r. 
eee bv ns ſon of the granter of * de 5 and 
there, was ſome 7 to apprehend. 2 challenge 7 a gift of 9 WO 2 
ges vs in vinue of the'truſt-decd and of this gift, the, truſtees 
Aged till the majority of John Newlands, (1776), when they conveyed the whole 
: heritable property falling under the truſt, « i in fayour of the laid john Newlands 
4 jn liferent, hs lien ſs allenarly, and to the heirs lawtully to be pro- 
46 rented. of his body in ee 3 whom failing, to the faid Alexander New/ands's 
« neareſt and lawful heirs -whomſoever.” And having aligned, the gruſt. dis- 
poſition and gilt of um ye John. ann was —_ in w_ — 
* H f 2—— 2 4 M een 5 167 
| oy Cn a Ie ery s and dari ers een load of 
” e vane heritable property, which he held under the 
| (hr il fo, « praying, renn 
ee r ply eee e e to be ſtruek out of 
. "ou the 
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| 5 following: benſo ning: 191g . 41 
2 A nn fred on al hands, hes iris a principle of the bm ot Scotland, that 


— de obſern 
A bnarriages.diſphucs; ſabjefts. to, be dang, the. n'21vife_ u pf | 
dee umd bferent, und to the; heirs;of the marriage in, fees. What ig the; mean- 
dug uf the deſtipatian ? ili is clęar chat. the fe is; given; away from the da- 
mor und iat hothidg) remains. with him: tonv,—Kw then is t given? In en- 
Ycavonring o>diſcoutrothe/.willofi the donorz he ruſt be preſumell in have 
4nown tholaw, and cn uenty 10 har known:that there can be nb fert in 
 bfldremnot-yet2in: cæiſtence z it> is therefore! obvious, that! although he has 


ke. bt alc. and. V eee 


ETC 


4 corns the ſee of ſaid ſubiectz. And the Court, e e Kue 
ſence, granted che prayer of this petitions --ʃ˙ꝛrrx tf af 
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-The opinion come to by the n occalion ras Haunded on the! 


a ſee cannot. be in endeute. Upon the death of a proprietor, the, tee, remains. 
in is ꝰtditas j a cent, until it be taken up by the heir; and if the heir, do, 
no ga it up. it may he taken up by creditora. Neither. can a fee, be in pen- 
 qenite by dereliction; for Jet a man deſert his property, let. him even cxccute 
adeed declaring his dereliction, ſtill the fee will remain with, him; it can veſt 
in ns other perſon, without ſome act of conveyance from him: the law of 
Scotland knows no negative without a poſitive prefeription ; hence property, 
though derclinquiſhed for centurics, might (if no poſitive right intervened) be 
- takekrup by the heirs. of the original proprietot. And there is no diſtindtion in 
this dvſpett betwint heritable, and maycable pepper; there 8 W in a 
wontable bond as well as in à landed eſtate. n 462.20 
Bd different opinions were Mtertajned, gs. to the, confrudiion to * cio 
to uch deſtinations. as the ne in queſtion, On, the one hang, the will of the 
teftator-5548 bald to be the chief rule; of interpretation; and it was ſad- to be 
tho great duty 9f a court to diſcover that will, and, having diſcovered it, 40 
gie in Uf poſſiblc) effect hut never, from an idea of neceſſuy, to. give an in- 
| Aen. — names; bon e 3 an inter. 


tuſeih abe word liſerent, he truly meant 300 give 4 ſoc· to his ſon, and u p ſuc- 
<ef#onia:only to the: children of the: marriage. Nom ſuppoſe that the 2 


chal been to dhe for ita liſet cut, for his liferentiuſe only; and to the heite of the 
at nagt ig fee. whatialteration, would that make on the! deſtination") ITbe 
.dogofihas given the fre from himſelf, and: he na that it cannot veſt in chil- 
uam not yet hora : het meaning therefote muſt. bes Nil c veſt a. fac in chelſon. 


dut a. Aduciary / foes. a mere nuſus ſrfuctus for mali, :which will. pot; enable him 
eiebiſhpato:the eſtates, nor. $0 do more than ſpend; the ann profits of itt pre- 

ſeryingibe. eſtas ficlf for, the, ghjldren, „The. gramers in, place oh follpwing 
this method, might have, given the Iferent only, retaining, the fee in himſelf; 
1 or ber might have appointed a truſtee; 9 hold the. eſtate. for brhoof of the heirs 
3 of the, marriage but, in place. of this, he appoints. the father of thoſe children, 
ho mm aaa interęſt ; and 1 . for 
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ee e e e e nor bind it for tils ven 
debes, neitker can u perſon holding a fiduciary fee. There is till another ene: 
The intereſt of the liferenter may be further reſtticted, by a declaration, . that - 
he ſhall have no right of fee, either fiduciary or-otherwiſe ; and in that caſe the 
fee would remain with the diſponer himſelf, for behoof of the children. That 
the ſubſtantial fee was not meant to be given to Lieutenant Newlands: in this. 
caſe, is dear; for he is declared to be à bare nferenter, and ſo is precluded 
from taking the fee. This would have been clear, eren without the anxious- 
word allenarly: But that word ſerves to ſtrengthen the meaning z + und the uni- 
form ſenſe of the country hat bern, that this expreſſion implics a bare liſerent. 
In che caſe taken notice of by Stair, this wat held: and as-every man uſing 
fixed words muſt be ſuppoſed to know their meaning, the intention of the grant- 
er, in this caſe,” r n,. ä 
than a liferent, otra Lngltth 
On the 6ther harid, it was allowed, ie rhe "Gaiple'ehle ea WIEN 
2 marriage contract to huſband and wife in conjunct fee and liferent, and to 
the children in fee, was properly interpreted to give a fee to either the huſband 
or wife, according to circumſtances. But a diſtin&ion was made betwixt deeds 

granted by a man in favour of himſelf and his children, and thoſe granted by a 
ſtranger : in the former caſe, the deſtination gives no more right than would 
have been given by à bond of proviſton; it intitles the children to ſueteed up- 
on the Jeath of the granter, but does not ſeture them againſt creditort, nor 
2 With regard to deeds by ſtrangers, another diſtinQion 
to be malle berwixt thoſe which convey heritage, and thoſe which con- 
n -thoſe of the latter defcription' are to receive an 
interpretation according to the true meaning and import of the deed; and the 
n of the granter is to be fully carried into effet. In ſuch deſtinations, it 
may happen a power-of uplifting the money, and ha- 
_ vinp-uplifted the money, "the may ſpend it; but that is a different caſe from 
the preſent; and it is only neceſſury to obſerve, that he cannot, by any ad in 
the character of far, and under authority of the deed, affect the ſubjett, nor can 
Aiis:creditors attach it for his debts: The ſame rule holds in the-conveyance of 
tieritable ſubjefts, wherever the queſtion occurs with the heirs, or with gratui- 
Ane diſponeces; © But a very different rule of conſtruction comes to be fol + 
| Jowed when the. queſtion is with the creditors of the fiar, or with his -onerous 
-diſponces; for it is not by the intention of the granter, that ſuch a conveyance 
A i be jullged of, there are certain rules of lau which muſt de taken into 
con ſiderntion. Thus, im the caſe of Frog, the conveyance was to Robert Frog 
in liſenent, and to children unborn in fee ; it was found to be a fee in Robert, 
ud dhe puschaſer rom him was held to be ſecure. But the Court, although 
they decided in this way in the caſe of purchaſer, would have deeided very 
"differently in the caſe- of a -gratuitovs ſetilement by Robert. Amongſt heirs 
| 4be diſpoſition would have been held to have given a hferent ; amongſt credi. 
tors it wis found to have given a fee "In queſtions with creditors, then, it is 
"af the en 2f the granter by wits weir right is to be tried; the addition of 
the word '< allenarly,”” therefore, or of the expreſſion, ' for ul the days of 
as 2 9 * 6 of the 
caſe; 
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. courſe to a fiduciarytrey' in order to ext! 


_ eftatey it lo d mere truſt 
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appears, the moſt anxious expreſlion of his meaning nult allo de diſregarded; 
auch the only queſl ion is, Whether there be à fee in ihe diſponec! ſor if there 


do ee, it ie artachable by croditors, or aGfedtable by onergus deeds, ab- 


the deſtination may be ol ſuch a nature af to give the heim u claim of indem 
; Nification:againit-the/ fur. Thoſe of a different way of thinking have bad re- 
themſelves from the conſequences 
ga fee;” But what is this ſidu- 


| which they fow (mult! be the reſult of admi 


cia y fer d x hat been faid 1o-be pᷣmihar 10 2 truſt. Suppoſe then @truſt-deed 


to bo gen 1d Mr Keith. the nerbuntant, bie could not, it is true, burden the 
ruſt in Him- Hat this very trult iulpkes a ſubſtantial fee 
bomewhete:j for io it was decided by the Court: W 


Campbell, ut we ute yenghi! ele cen for the county of Stirlings * 


In that caſe, M wa Gear that the truſt was con ſiſtent with 4 Tobflantial fem 
che Franterg adeſeending to the heir,” This fee was found to be in horeditate 
j#tente of Sit-Javiet, ad deſecnidible ie bis ſon Sir" Alexander !: and it was 2s 


apparent heir in che ice that the Court ſuſtained Sir Alexatder's right to vote. 


Te Tobſtintial fer which we diſcover in Sir Alexander Campbell, muſt, in 


| evity cake, be in the reverſer, and, where there is no reverſer in exiſtence, it 
mt belong to Tome petſon; ſo that the queſtion juſt recurs, Can a ſubſtancial 


ſee be i ſenurae And the deviee of 'a fiduciary fee, though” it removes 
the' difficulty « ſtep; does not ſolve it. Another device has been ſuggeſted; 


in has been propofed to make the heir of the granter the far. But if ever 
the heir of th grunter; the lifereniter, or' any other perfor! ſhall be allowed 


70 bold the cſtate in truft för others,” and if, upom his death, others may come 
in, and To' cirry on the trult, ibere is at once an end put to the w of entail, 
to the regiſters, and to the ſecurity of creditors: It would be equivalent to an 
introduftion' of the Engliſh Nature de domis into this country. "There was an 
attempt to do this in the caſe of Macnair, who appointed his heirs to-be truſtees 
For big deſcendants and relations ; but the cafe, when'it was before the Court, 
wah bor che for a devifion : when it returns, as it certainly will, this important 
queſtion n de tries, Whether it be polſible td create a ſeries of truſtees to the 
end of time? We have alfo an inſtance in the cafe of Thomſons, which follows 
this one, where it is not the firſt inſtitute that is tied up in this way 2s truſtee 
for others ; but there are ſeveral in fuccefſion; and if there may be one or two, 
aby may there het be a hundred, or as many as can de contained in avy other 


entail? 
in one word then, the firſt queſtion in all ſuch deſtinations is, What is the 


meaning and intention of the deed ? and when this is diſcovered, eſſect muſt 


be given to it a8 far as poſſible. In a queſtion with the granter, or with heirs, 


tte deed will be completely effectual. But in a queſtion with creditors, it is to 


be 'confidered how far it is aFeRed by the law; and where feudal 
"pled interfere, they muſt de allowed to operate. r 9 ws 
the creditors are intitled to the eſtate. 

im anſwer to the argument upon the fiduciary fee nt en it was a. 


| Tha there was nouking vs prevent a bd dag fee from deing und by on- 


ſtruction 


\ 


tails, nor would it.be contrary to the regulations of the act 168 f: creditors could 


and the great difference betwixt the two cuſes lies here, that an heir of entail 


, ̃ . ] —uꝛ . p ²— 


Le 8 70. Gs 
en ine prior öde Kibediter" S fuppoſe the 4 . 


Appen deing deſcribed; who is no where to be found, or who never exiſted, 
the diſpoſition is ſimply void as to him, for none can claim. 80 is it in one 
ſenſe with children unboru, and the ſee may be conſidered as remaining with 


the granter. But this may mot be ſufficient for all purpoſes ; à feudal ſubjett 
may require to have an exiſting fiar, and one remedy is, to conſtrue the «right 
of the liferenter into a fee. This would be no eneroachment on the law of en- 


not be hurt, for from the titles they would fee the nature of their debtor's right ; 


| being veſted with the full right of property, unleſs in ſo far us he is reſtricted, ir- 
- ritant-and-reſolutive clauſes are required to prevent-ſuch-an exerciſe of his rights 


 - as proprietor as might defeat the deſtination: but here there-is no fee gi 
ven, but a bare liferent; a mere fro forma fee is all that is required in com 


 pliance with the maxim, that a fee cannot be in pendente. The ſuperior has no 
intereſt to object to this, ſince; the liferenter muſt pay the feu duties, and the 
beir is not bound to enter during the ſubſiſtence of the. liferent. The powers 
of ſuch · a fiar are merely raiſed up by conſtruction, in ordet to carry the will 


into effect, for, by the terms of the deed, be is a mere liſerenter; and a8 2 
truſtee, for ende and purpoſes, cannot. burden the truſt-eſtate with his own 


. debts, neither can a fiduciary ſiar. To ſay, that there is a ſubſtantial fee in every 


cttuſt, and that this ſubſtantial fee. cannot be in pendente, is to confound terms. 


In England, a great part of the land is veſted in truſtecs, for behoof of beirs un- 
born ; and although the practice is not ſo general here, yet it frequently occurs; 
and in theſe caſes it is not a fee which: is in the reverſers, but à jus crediti, 
. which may be in pendente, without infringing any, principle. In the caſe of 
- Sir Alexander Campbell, the decifion of the Court proceeded upon the con- 
aſtruſtion of the a@ 1681 ; he was admitted to vote on his right of apparency, 
not upon any intereſt. arifing to him from the truſt-right, And with regard to 
- the effect which the deciſion in the preſent caſe was ſuppoſed. to have upon the 
law of entails; it did not. ſeem to make any impreſſion upon thoſe Judges who 


vVere for reſtricting the intereſt of Licutenant Newlands to a -liferent. It was 


aid, that the queſtion would be conſidered die Court er 


cur. 


The decifion in the caſe of Frog, though. i in jo appaored. of, was cen- 


: ſured by one of the Judges, who ſaw nothing to warrant the opinion preſerved by 
Lord Kilkerran, that the Judges conceived themſelves to be bound by the courſe 


of the deciſions to decide as they had done: . he ſaw nothing in theſe deciſions 
That would have led him to fuch. a-condluſion, and he could find nothing like 
an intention in the granter of the deed, to give a fee to Frog. | 
There is one. thing further which the Collector wiſhes to preſerve, and that is 
-Seagicies of the Lond Prebdent and af the Lord Juitice-Clork npou a point of 
practice. The Lord Preſident, when ſpeaking of the conſtruction to be put upon 
moveable deeds, doubted of the diſtinction drawn by ſome ot their Lordſhips be- 
- eween the caſe of a liferent marked by the ſimple term, and that where the expreſ- 
eee. 
-arly,” 
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(fays bis Lordſhip), * all the deciſions, and all the printed papers in them, and l 
fd. nothing ſufficiently fixed to enable us to draw a line. There is an inextri- 
cable variety of expreſſion; and you have even, inſtances of the moſt perplex 
ing variety in the ſame deed. The term allenarly has no magic power, it is 
* merely a more anxious expreſſion of what is ſufficiently told without it; and 
„ declare, that I have never been able to fix, in my-own mind, from the deci- 
+ ſions ofthis Court, nor from any authoricy in oer law, WW 
«this ſubjeck.. 

The Lord Juſtice-Clerk again faid, « When I firſt came to'the bar, a diſps- 
| \ « fition to one in liferent for his liferent · uſe allenarly, - was univerſally. under- 
«< ſtood. to veſt merely a liferent and a fiduciary fee in the liferenter, in com- 
. pliance with: the rule, that a fee cannot be in pendente.;- and it would be 
+< moſt unjuſt to alter this now]; for there are a thouſand eſtates in this country 
e ſettled in this way, in perfect confidence of the rule, which, nnen 
e doubt upon the ſubject, would have been ſettled upon truſtees.” 

State of the vote: Strike the ſubjects out of the ſale, or Not. Wee 
Lord juſtice - Clerk, Eſkgrove, Swinton, Polkemmet, Dunſinnan, Abercromby, 
- Craig. Not, Lord Henderland, Methven. 

Lord Dreghorn did not vote. There was no opportunity for the Lord Pre- 
adent to vote, but his Lordſhip ſpoke. agaiaſt ſtriking the lands out of the fale. 
Againſt this judgement a petition. for the creditors was preſented, .which was 
appointed to be anſwered; that the ſubſtance of the pleadings in this caſe might 
—_—. What follows is an abſtract of theſe. arguments. | 


" ArGUMENT For THz CAEDrroks, PETITIONERS: 


"A bes confiderations-will point out the conſequences-of holding - Lieutenant 
\ Newlands to be either liferenter or fiduciary fiar, and this. diſcuſſion will natu- 
rally lead to the intention of old Mr. Newlands in granting the deeds in que- 
„ ee” ens wakes! 16 is Tis Mom 
Newlands could make no proviſion for his widow, neither could ſhe be intitled 
to legal proviſions; and although it may be faid, that the fon, as fiar, would 
have been bound to aliment his mother, the anſwer is plain, that there might 
have been no children: it alſo follows, that Lieutenant . Newlands could not 
charge the eſtate with one fixpence to his younger children; but can it be pre- 
ſumed, that old Mr Newlands willed ſuch conſequences as theſe ? Nothing is 
more common than to reſtrict, in favour of the heir, the proviſions to the wi- 
dom and children; but there is no inſtance where. the perſon in poſſeſſion was 
| abſolutely diſabled from making the ſmalleſt proviſion either for his wife or 
younger children, It mult therefore be preſumed, cither that old Newlands 
intended what no man . before him ever intended, or that he meant to give 
more than a mere liferent or fiduciary fee. 

Theſe are the conſequences which ariſe within the family of the grantee of 
ſuch a deed ; but there are other conſequences which mult follow with regard 
_ .to the ſubject irſelf, taking it before Lieutenant Newlands had any children. 
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ein ike aid ares; u Whey eas iy een va chat the r 
mut advatice he money, aud tlie hfererter pay the intereſt during m "Tife : | 
Wbdese wen va# the priricipa?' fin te ecm tom? There is no Har, zud we 
e cams forte the Merenter to advance dt out of bi ten pocket: *Blſides, © 
| the liteeenter ny be bebte 60 Yai It, and if he b to be held as 4 mere 
tecenter, be cin gie o fectrity over the fubject. The —— 6c. 
cute ena Noahs ie ta be GhiGdttct ay fiduciary far; fer if be is 
+ allowed to r money Th a nene. ade i ee 
e the drt, N die e ie e T.wf7 

| Puty df dle dafedm ro beste i base ce Wierer bh Sebi 46; 
n idary thpaits} but fappolt them to have becbmme cuſndus, and to have b 
be sed by the Dear of Guild, hank tients be bd weg thore 
Vn ho kat inexiſtence, the fiferenter could not habe been Bound to advance the 
money, and in three peur tithe the tight would have derobved upon the magi- 
ſtrates. What men Heedities of te þ/a/Umpra voluntun of the teſtaror? With 
eee eale it etaBily che ame; and this doQrine applies e nally 
che cis of farm houſes, upon & raral retieetit, becomin rein6us:*” aul F. 

It has been faid, that in theſe, and In mafiy ötlier cafes which REY 
- che Bdusr) Rat © may come to the Court ; but will” ITY 
an interpretation to ſertlemetmt, as to render i. dai meteitary ro ifi r e 8 
CCCͥ ĩ ³ſ the lt of thi teſtatoe? * 70227 nl 1101 Docg) 
N — let hi wheat elitoty mah be tory Btent 
ed by the-liſetbhter of fiduciary fit. Suppoſe the eſtate to confiſt of heritable 
or moveable bonds, there may be a doubt, whether the liferenter, or fiduciary 
far could compel the debtors to pay; but certainly the debtor cannot be com - 
| pebed to keep the money longer thai he chuſes. If then the money de paid, 
- what is to become of the tee, and of the voluntas teſtatoric ? who is to com- 
a e d e money cut again? or if he do 
lend it out, who is to compel him to lend it out in terms of the original rriiſt? 
In the ſame way, if the eftate <onfiſts of à right t6 tents, of a'wadſer,” or of 
und bed by a Charter of adjudication, In alt hefe caſes-the purpoſes of the 
_ tilt may be entitely Befcared z; te heritor may obtain à ſale of His teinds, 
| ill the reverſem muy redeem the wallets and adjudged lands ; nd there is no 
beten who i. intereſted or bound to fet the money pet to the purpoſes 
ofthe truſt. lick Nen aun; 
r de ind im mutter to ele ippolidoni,” nat all truſts arc ſabje& to 
fraud, and thar'frufts of che kind here ſuppoſed ate infinitely more lible te 
fraud than common truſta. It may be fatther (aid, that theſe difficulties ariſe 
from the necelſſtty of the law, aguinſt which thete is no remedy. But every 
| pitſon is preſhmed to know the'law ; and when a perſon ihakes Io looſe a ſeue- 
ment as to. give to His children nothing but 2 /þes rn. 
tion. is, that he intended no more than a ſpes ſurceionis, 

"Je remains to confider the conſequences which the Judgement may produce 
"WE. It is dear that this'fiduciary'fer can be inferred only by im- 

u; for ex figurs ber borum Newlinds is a Mferenter. But not only 
dual the e but the whole ore ain Re truſtee, be left to infe- 
- rence 


- 


CR 


Fg That . no a&tion of deklarator of zruſt (hall be luſtamed as ta any degd of truſt » * EY 

- <_ unleſs the ſame be referred ta the oath. of the party /impliciterglt Andas ,. 

or backbond, it ſhould be diſmiſſed. But whatever there may be in this, it.is 2 
evident that the law is jeglous of all latent truſts, .aqd, Fee the; Cary vil x #2 


"fiduciary fees, it may ſuffice to mention one or two, which will ſufficient - "ihe 


to contract with the fiduciary fiar,. and therefore, if he loſes, 1 has himſelf 


| and upon what conditions can he let a rack ? If for his own. begins cody, 10 


with the intereſt of the ſuperior. This ſettlement is ĩnconſiſtent with the inte- , 
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«the preſumpta voluntas teftatoris« 
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of which the legiſlarare bas diſcovered more jealouſy than of implied troſts ; in- 25 "F 
dead it in a great doubt whether they, are net abſoluteſy reprobated. The a RK 
2696, c. $5! conſidering that implied truſts are the occaſion of frauds, 1 a + 
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made for hereafter, except upon a declargion or backbond at truſt, &. 
ide preſent ſeems to be a declarator of truſt, without any declaration of tt̃uſt . 


* 
not extend ther againſt third parties. PS. | 
Without running through numberleſs inſtances of the difliciltics. arifing upon . 


n illuſtrate the argument. Suppoſe then that the fiduciary fiat. has occaſion to 
borrow money tor repairing houſes, or for building a farm. ſteading, how is the. 
. creditor to diſcover the extent to which the fiduciary, fiar may go, ſo as 40 ſe- 
cure himſelf againſt loſs ? If it be laid, that no perſon is under an obligation 


to blame; then, upon this principle, a fiduciary fiat cannot -borrow. a fix- + 
pence, and the truſt-eſtate muſt go to ruin. Further, for what endurance, *. 
improvements, can be made when the tenure is ſo precarious. - 0 
An argument alſo ariſes, from a g6nfidering the relative ſituation in which es + % : 
"liferenter or fiduciary fiar ſtands, both with regard-to ſuperior; and vaffil. It } © 
has been ſaid, that the ſuperior cannot. compel the fiar to enter, during the lite 
ol the liferenter or fiduciary fiar : It was alſo ſaid, that a frar cannot validly re- 
nounce his fee. But ſuppoſing the real fiar not to be in exiſtence, there is cer- 
tamly nothing to prevent the literenter or fiduciary. far from renouncing their 
rights; and, if ſo, what becomes of the intereſt of the ſyperior and of the i n. 
tereſt of the expectant fiar ? 5 
It was faid, that the voluntas teſtatoris was not to be "dippointed, 1 
regard to the intereſt of the ſuperior. But until the. forms of the teudal law 
are done away, it is a good argument to lay, that a ſettlement is inconſiſtent 


reſt of the ſuſ exĩor in another way: He muſt be deprived of all caſualties from 
the entries of heirs;; for it a ſueceſſion of liferenters be in this way created, 
(which it is allowed may be done), then, upon the death of the one, the o- 
ther comes into his place, without the neceſſuy of an entry from the ſuperior, 
But, on the other hand, there may. be a danger that theſc perſons thall. be con- 
ſidered as ſingular ſucceſſers,and, if ſo, the balance will lie in favour of the 
ſuperior, who will be entitled to a year 's rent on the entry of each 55 and it 
will then be proper to conſider, how far this burden can. at all * with. 


If, again, the diſponee be conſidered as liferenter,: and 8 * is not 708 in 
exiſtence, how is a vaſſal to be entered? for no liferenter, but by veſervation, 
has a power to enter vaſſals; If a fiduciary fee is ſuppoſed. it becomes: doubt 

l e * have be power of entering vaſſals. One thing, at leaſt, is 
A. certain, 
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. — 1 ai Lia pake part of the truſt 
+. ** * eſtate in what manner then ſhall this mohey be ſecured@* ? | 

| In ſhort, whatever way the creditors turn themſelves, they can ſee nothing 
. but *contuſion, and perplening difficihivs, -reſulting from che principles upon 
1 which the.preſent interlocutor is founded.” The' conſideration of theſe 'difficul- 
| vill not only pave the way for the argument, 'that an abſolute fee muſt be 
as vitcd in the nominal liferenter, but will alſo, in a great meaſure,” ex- 
* * A the principles upen which wet decifions have been pronounced, which 
ene pay I 

In argüing this queſtion, thefe are tuo points which the judgement of the 
2 ereditors to aſſume as axioms: 1. That a fee cannot be in 
AY 2. That the caſe of Frog is now a fixed rule of law. Theſe pro- 

Hes ng granted, the queſtion is much narrowed, and reſolves inte 
= NN hg, [Whether the addition of the words, for liferent-uſe al- 
e lenarly,” ought in law; or does in practice, make any difference on the 
extent of a right taken to one in Rſerent, and to his children naſcituri i in fee? 

li being admitted that the caſe of Frog is an eſtabliſhed rule, it would have 
deen unneceſſary to have taken further notice of it, or of ſimilar:caſes, if it were 

6 © not proper to ſhow the principles upon which thele caſes have been decided: 

And che creditors maintain, that thoy were not decided.on the ſingle principle 
ol a regard to the pre/rmpta voluntas teſtatoris; but upon this other prin- 
 *ciple, that a fee cannot be in pendente,—direAty in the face of what was un- 
* derſtood to be the #nix# voluntas teſtatoris. | 

P Wu regard -t0 the caſe of Frog, the beſt evidence that can ede ol the 

* beiden b ir le Bund h Th rtan, (voce Fur, p. 190.) and from that, it ap- 
peatis that although at firſt the Court, moved by the voluntas teſtatoris, found 
4. ber che fee was not in the nominal liferenter ; yet afterwards they, ex neceſſi - 
tate juris, thought themſelves obliged to. alter that judgement, and to find that 
- _ the ſee was in him. It alſo appears, from Lord Kilkerran, that the Court pro- 
© nounced their judgement with equal regret in the caſe of Lillie againſt Riddell. 
he Court faw, in the maker-of the deed, a double voluntas teftatoris : The 
grand and primary will was to give the eſtate to a particular family ; the ſe- 

| - condary.and ſubordinate will, related to the mode of giving ; and they juſtly 

of gars eſſect to the primary and-catholic will, by giving the eſtate to that family, in 
de way permitted by law. This diſtincton ſolves every difficulty in the caſe, 
and reconciles the voluntas teftatoris with the ſtructure of the law: It explains, 
on clear principles, the deeifion in the cafe of Frog, and that i in the caſe of 
Lillie againſt Riddell: for, fatisfied that the fee could not be in pendente, and 
ſeeing that · the ſettlement, if firialy interpreted, muſt have reduced it to that 
| ſtate, the Court acted with a juſt regard to the voluntas teftatoris, carrying 

3 RN, <p from the teſtator to the family which he meant to favour, but reject- 
bees iegipts Bids and condition of ths Aalen preferring the fbllance to the 

DER > T8 | 
1 This wat de principle of the decfon inthe caſes? Fro: u ns then held, 
as it is now; that a fee cannot be in pemuente, and upon that principle the ſet- 
uement ſhoula have been diſregarded ; but the Court gave it effect. It there- 


"IS | fore-remains 8 that it was upon * N of porn the voluntas 
| #3 TP ans | teſtatoris, 
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:  leſtatoria fo far a8 e, and Acre it in ſubordinate points, 
An ſo far it was contrary to law. Let it be conſidered then, what evidence 
che Court had of the voluntas te/tatoris ; and that muſt depend upon the mean- 
ne es 
. ſea Nhich had formerly occurred. n 
At-what period ſettlements to a perso in liferent, and to bis children. a- | 
-turi in fee were introduced, is not clear ; but this at leaſt is certain, that the 
word liſeront, however much it may be. diſtorted from its original meaning, was 
a word early known in the law of Scotland, and that its legal and technical 
meaning was ſynonymous with its vulgar meaning; it was the uſufruct of a 
ſubject during a perſon's life; and this is Hl the technical meaning of the word, © © | 
-unleſs in one or two very particular eircumſtanees. Therefore, when the firſt 
"ſettlement to a perſon in liferent, and his children naſcituri iu fee; came bo- 
fote the Court, they could have no doubts as to the voluntas teffutoris, Why 
then did the current of rhe decifions run ſorſtrang the other way, as at laſt to 
- compel the Court, on the ſolemn occafion of the caſe of Frog, to give only a | 
. partial effect to ſuch a ſettlement ? It was from a conviction, that ſueh a ſettlement, | 
"taken ftriftly, was contrary to the genius and principles of the law with regard | 


to heritable rights; and as the Court could not make the la w yield to the will 
of the teſtator, they made che will of the teſtator ſo far yield to the law. lu the 
caſe of Frog, therefore, they tfinally eſtabliſhed this principle, that as the fa - 
ther could not be a mere liferenter, betauſe: the fee could not be in endente, 
and as they ſaw a clear voluntas on the part of the teſtator, to give the eſtate 
to the family of the liferenter, they determined that the · fee muſt be in the life- 
renter, as the on) poſſible:way of reconciling the votuntas teſtatorit with the 
law of the land. In one word, the principle of this deciſion is this: The 
Court ſuſtained the ſetthement to the effect of carrying the eſtate to the dilponee 
and bis family, becauſe, in this reſpect, the will of the teſtator was conſiſtent 
ith law: they gave the abſolute fee, and not the-liferent, becauſe. a, liferent 
would have been inconſiſtent with the general principle, that a fee cannot be i in 
fendente : : and they gave an abſolute fee in preference to a fiduciary one, becauſe, 
ſince, ex neceſſitate juris, there was to be a fee, they could find no grounds for 
determining how it was to be limited, or to what extent it was to be-fiduciary, = 3 
Then comes the queſtion, What change ought to be made by the wards, 0 
« for his liferent-uſe allenarly ?“ 
In the firſt place, Speaking either erninmaticilly or ; ee the word 
40 allenarly” can make no difference upon the caſe for it is an univerſal rule, 


that where any word or expreſſion has a preciſe taxative meaning, the addition of 
the words © only, or © allenarly,” will not make it more ſa. As little can the 


addition of the words © for his liferent uſeꝰ make any alteration on the caſe; a 

liferent- uſe is: the uſe of the ſubject during the perſon's lifetime; and as every 

nferent is created for no other purpoſe,” it is one eee ee PAIN 
wadle uſe of by .perſons whoſe anrlery is greater than their Heils. 

"© Secondly, Buppoſing that the uſe of theſe Expreſſions ſhould indicate Str 

degree of anxiety. to ſend the fee to tlie children naſcituri, and conſequently to 

make tlie fee in pendente ot fiduciary, till they do exiſt ; chen the creditors 
Anſwer, that, according to the caſes of Frog and Lillie, it is not in the youu: 
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tion of the private party cannot ſupport it: Thus rights of an heritable nature 
cannot be conveyed in a deed really of a teſtamentary nature, nor would words 
the moſt anxious render the conveyance valid: Further, the moſt anxious 
expreſſions would not be allowed to defeat the law want deathbed: . many 
other caſes may be ſuppoſed to the ſame purpoaſe· 

If then the point be open as to the meaning of the 3 ont; it has 


where the Court was called upon to determine the meaning of the word allen- 


in the caſe, Thomſon againſt Lawſon 1681, reported by Lord Stair, that if the 


ent. Now, what was ſaid in that caſe was, that, “ in the common ſtile of ordi- 
<<, nary nottars, conjunct fee and liferent are equiparate terms, unleſs it bear 


lawyer, but neither gives his own authority, nor the authority of the Court; 
beſides, in that queſtion the right was to a huſband and wife; and no 
doubt if the right in one of them was: to be reſtricted to a liferent, the word 


one in liferent, and his children naſcituri in ſee, the deſtination is already as 
clear as words can make it. There was therefore no ſueh meaning given to the 
e word ent y d in the PO be r _— Lawſon, as" on: now N GENE 
"RS M OILS? 34 
In the caſe of Odea 2gninſt Rater} -June 8. 1 4 0 by Lord 
_ *Kilkerran, a ſettlement ſuch as the preſent, guarded by an inhibition, was 


— 
3 
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oy 
* 


lent to an entail; yet here, where there was. no inhibition, that effect has 


certainly ſufficient.” 1 112859 1 
The next caſe is that of Doaghis againſt Aitſlie, 7h July 7 f 


and to the children procreated or to be procreated of the marriage in fee.; and 
in-ariother caſe; of Cuthbertſon againſt Thomſon, 1ſt March 178 . Caſſels left a 
ſubject to his daughter *in liferent during all the days of her lifetime, and to the 
children procreated, or to be proereated, in fee. In both of theſe caſes it 
was found, that the fee was in the nominal liferenter. Now theſe words, © du- 
ring all the days of his lifetime, either ſhow the | enfxa_voluntas teſtatoris 
in the lame way with the word: allenary, and the decifions, of theſe ought to 
have been the ſame with the preſent; or they are merely expletive, without any 


nounced here, the circumſtances being the ſame. - 8 


cg uh. F 00-6 N be! f * 1 fed K. . I 7 1 rays; SO 


1 794.” 2 * . 5 
of the elner © to make ſuch a ſettlement, - When a thing i is Megal, the- — | 


-arly, prior to the caſes of Frog and Lillie. But, ſay the other party, the reaſon 
of this is, that the matter never was diſputed; on the contrary, it was admitted 


word allenarly had been added, the import of the deed would have been differ- 


cen hferent allenarly.“ In ſtating this, Lord Stair repeats the pleading: of ſome 


allenarly, or ſome ſimilar word, became neceſſary; but where the right. is to 


not allowed to have effect, becauſe that would have been to render it equiva- 


lands were diſponed to Ainſſie in liferent, during all the days of his lifetime, 


reference to the voluntas teſtatoris,' and the 2 gane, be = 
*Inzhe _ of Forbes gen e — by Lord b 


* 
by N 4 4 


been ſhown, that when added to the word liferent, it has no meaning at all; it 
remains therefore to ſhow, that che point is open: - No. decifion bas been 
quoted on the other ſide; nor do the creditors know that any. deciſion exiſts 


„been given to the ſettlement. - Entails are no favourites of the law, and it has 
chalked out one method by which ay ps n 
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to be in their favour. Indeed, the preſent caſe affords evidence; that the practice 
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Sb den allenarly oceurs; arid allbough ie remarks of his Lordſhip may be . 


roneous, it ig yet à deciſion favourable for the ereditors. 


The ieren of theſe -decifons. Cem juſt ia be de: Wien n to + 


- an heritable lübeck is taken to a man in liferent,. and to his children 


- naſcituri in fee, it is fixed, that the fee is in the father; when it is taken to a 
man in liferent during all the days of his fifetime, and to his children na/cituri 
in fee, it has alſo been ſount that the fee is in the father; and when-the dauſe 
for his liſerent - uſe allenatly,” is added, it has been found, in the caſe of 


Forbes, to make no difference, and that the fee is ſtill in the father. But if _- 


:.this laſt caſe is not thought: to be in point, then there is no deciſion at all on 
the import of the word altenarly ; and this caſe ought to be decided in the ſume 
. way with Douglas againſt Ainſlie, and Cuthbertſon againſt Thomſon. © -/- - 

There were tod caſes ſtated, Boyd againſt Boyd, 28th June 1774, and Roſs, 
URI RS of which the fee was conveyed to perſons nomina- 
tim; and ſurely no perſon ever doubted, that, where an heritable right was 
taken to A indiferent, and to B nominatim in fee, the ſee is in B; and what 
is ſaid in the laſt of theſe caſes about a fiduciary fee, muſt-have been -hypothe- 
„ e e e ay e 
of view. 

nen wl upon this occaſion, that the doftine- of the 


law of England is exactly the ſame with-what the creditors contend for. Thie 


has been#fixed in the lawof England as far back as the reign of Queen Eliſabeth, 
by what 4s called the rule of Shelly's caſe, from the name of the party concern- 
ed. Indeed Mr Juſtice Blackſtone, in his argument in the late cafe of Perryn 
againſt Blake, traces the principle to the 18th of Edward II. The tule of 
"$helly's caſe, which er by the whole Judges of England; is, If an 
t eſtate be limited to two, the one capable, the other not capable, he who 
ig enpable ſhall take the whole. If a man gives land to one et primogenito 


-«6 filio, if he has no ſon, the father takes the whole; and ſo it is if a man gives 


% land to a man, mmm * be bis b 218 1 
„ the whole.“ 
| n at- all 
ſettling this point either the one way or the other; at the ſame time, there is 
-not one of them that mikes againſt the arguments of the creditors. Pringle a- 
-gainſt Erſkine, ad June 1714; Turnbull, 27th July 1778 ; Porterficld againſt 
-Grabam, 25th June 1979; Gerran againſt Alexander, 14th June 1781 ; Muir 
Againſt Muir, agth June 1786 ; theſe are all the deciſions 'which have been 
quoted againſt the creditors, or which they have been able to diſcover, and not 
one of them can be conſidered as againſt them; on the contrary, ſome of 
them (as that of Pringle-againſt Erſkine,) are very much in their favour. 

The practice neut demarids attention. How that ſtands it is impol- 
ible (preciſely: to fay ; but ſurely, when „in delivering their opinions upon 


_ "this caſe, two of the Judges, who had ſufficient acceſs to know the practice, 


. differed upon the ſubject, it may be held as doubtful; and of. courſe the queſ- 
tion ſhould be determined on principle, which the creditors have clearly ſhown 


of 
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to ſuppoſe, for Lieutenant Newlands obtained L. 1200 on heritable bond, 
Which ſhows that; in the opinion of ſome nde e be 1 was) ce en 
as abſolute and unſimited 1 fair of the fabjed. KT 1 
+ 1-89 el ri n 1 rae 
115 | goth ay Tao n . nn 
| Wee e the. exedirore ia, rſt to/ attack the poſit 
ED. r ee ſiduciary fer, on account of the ſuppoſed inconvenien- 
cies attending it, and the filence of thę law with reſpect to the powers which it 
beſtows; and then, aſſuming it as proved that a fee cannot de in pendente, they 
argue, that, in the caſe of Frog and others, the deed muſt. either have been ſet 
aſide in toto, as there was no perſon capable of taking the fee ; or, if the deed 
_ was ſuſtained, there was a neceſſitas legis for aſcribing an unlimited fee to the 
_ donee of the liferent. However ingenious, nothing can be more falſe than 
- this argument. The premiſes will afterwards -be . ee but admitting 
dat a ſee dannet be in pendente, and that a fiduciary fee is unknown or in- 
extrieuble, it will never follow that the fete ought to bu given to a perſon to 
hom no more than a mere liſerent was intended: All that the Court can do 
is, to ſuſtain rege ee eee eee to be taken . by! the 
heir ö ere, e ron eee 01 5% 
And upon the 3 ede to e the like: 
renter; or to the heir alioqui ſucreſſurus, an unlimited ſee, and certainly not 
a fee which could endure one moment after the exiſtence of the donces naſci- 
tui. But the conſtructive fees raiſed up in favour of the grantees ofia life- 
rent, dy the deciſions in the caſe of Frog and others, are not conditional nor 
temporary fees ; they are fees attended with a jut hbere diſponendi, and con- 
ſequentiy do not ariſe from any neceſſitas legis q if ſo, there is no other: prin- 
_ eiple for it but the ſuppoſed. will of the teſtator ; and therefore the opinion 
ol a learned Judge; preſerved by the Faculty Collector, in the caſe of Gerran 
ag ainſt Alexauder, (June 14. 1781.) ſtands upon grounds that are not to be 
removed.“ The Lord Reporter obſerved, That, by many deciſions, it had 
i been found that the ſee was really in the parents, though the deſtination bore 
4 only a liſerent to them, and a lee to their children; but that this was not 
«4 ex nece/itate, as had ſometimes been ſuppoſed, leſt the fee ſhould be in pen- 
dente. It was upon the preſumed will · of the grantet, who only meant = 
R Meme e the children; and therefore whenever there ap- 
«peared to be intended a right of property in the children, the parents right 
. vns either limited to a mere liferent, or conſidered as a: truſt-fee, which 
e Huld not defeat it?! It is then plain, that the whole of the laboured argu- 
ment of the creditors, ' founded on the deciſions in the caſe of Frog, &c. falls 
to the ground, and that the far is at full liberty/to trace the genuine principles 
e eee eee e e V e Wg een 
dme one in queſtion-. a den een ie. iet 
Bs rene How as Balfour (p. 1539050, ee from 
flabds deſtined as joihtures to widows were conferred as conjunct focs, and that, 
upon kde death of the huſband, though the fee was confined to the liferent-ufſe 


„ wien cold not n e es the heir, the poſſeſſed 


# * 


pear from Lord Stair, where ſeveral caſes are mentioned, in which the words 
tre interpreted in conformity with what was really aun: et tradatum bet wixt 
the parties; and hence he lays it down, that the main differegce*betwixt con- 


-« liferent,”” a different rule of conſtruction would have rb c e r 
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1 that even then it'was neceſſary io Sade the widow to Sek een not to 
.+ commit waſte upon the lands that fell in ward. £84 xx; bath 


erde means by whith theſe conjun® furs were rebate from alichation ap- 


junct fees and other liferents is, that “ the conjunct fiar being, by interpreta- 


tion, liferenter only, may not alienate or waſte.” The reſtraint therefore 


plainly aroſe from courts following out the intention of the parties; and accord.” 
ingly, Craig takes notice, that, in his time, the conjunct fee was confidered 
as a ſimple liferent: Matris conjuncta infeudatio, antea impedimentum etat 


ne filius poſſet adire ſuperiotitatem: hodie non eſt; nam conjuncta inveſti- 


& tyra hodie in nudum uſumftuctum reſolvitur.“ This much is certain, that 

the terms of conjunct fee and liferent then e and ſtill continue im uſe, 
in creating proviſions in. marriage contracts upon wives: and it appears, from the 
caſe of Thomſons againſt Lawſons, that, from the remoteſt times, the intention 
of the parties was conſidered as the ſovereign rule; for there, the Court, by a 
conſtruction of intention, held, that a grant of property was made by a diſpo- 
fition to a perſon © in liferent, and to the heirs of his body ;” and it was al- 
lowed, that if the term, “ allenarly,” had been added to the words, 4 jn 


that the ordinary ſtyle of notaries authoriſed the diſtinction. 
a WAS BRA ee ofootrefiticcs is to be seis de d 
of Frog, decided in the year 1735. In that caſe, Bethia Dundas © diſponed; 


. *< from her heirs, and all others her aſſignees, to and in favour of Robert Frog, 


o — ompareng in liferent, and to the heirs to be procreated of his body 
in 'fee;” and failing him without heirs of his body, to another grandſon, 


3 and to the heirs bf his body in fee; and failing them, to a ſe- 


cond fon of her own, &c.; whom all failing, to her own neareſt heirs Ro- 


dert Frog was infeft; and afterwards fold and burdened the ſubjects: and the 


purchaſer objeQng to the title, the Court, at firſt, found, that Robert was 


only a liferenter ;- but by a ſubſequent judgement, they found, that he was fiar. 


The caſe was argued for the fiar by Mr Ferguſon, afterwards Lord Pitfour ; 
and he there takes notice, © that parents taking rights to themſelves, or others 
«* ſettling them upon them, with ſubſtitutions to their children, have promiſ- 
' © cuouſly made uſe of the words, fee, conjunct fee, or liferent;“ and that the 
word liferent was underſtood to import, when provided to the parent, a uu 


* frudtus cauſalis, and teſolved into a real fee. He quotes the caſe of Thom. 


"ſons againſt Lawſons, and tranſcribes the paſſage with regard to the word «al. 
54 lenarhy * and afterwards, in arguing the queſtion as a queſtion of intention, 
he obſerves, that if it had been meant to reſtrain Robert Frog to a liferent, it 

is impoſſible that the granter “ ſhovld not have expreſſed clearly what ſhe 
meant, and not ſo much as added the word allenarly, without which, by 
« the decifions, liferent, in ſuch caſes, imports am uſusfrudtus cunſelis : the 
< thing is plain, no reſtriction was intended, elſe it had been expreſſed. The 


.*< clauſes of liferent and fee, which raiſe all the , are only part of the 
. nete | 
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24 e ee an Court in other 2 
. caſes.” And again be aſks, Whether the legal import of fee be not as 


= 


Xt Wa.” 


_ -diſtinR and certain as that of liferent ? yet a conjun& fee granted to a wife, it-is 
 - now univerlally cſtabliſhed,- imports no proper fee, W 
i Ty 


_ 


ln ſtating be caſe; Lille againſt Riddel, where the Court found d fon tobe. 


ſiar, though ex figura 
r opinions entertained by the Court in deciding ihe caſe of Frog. 

He fays, . That a bill reclaiming againſt the Lord Ordinary's interlocytor was 
s refuſed without anſwers 3 many of the Court at the ſame time dedaring, as as 
4; Hkewiſe had been done in the ſaid caſe of Frog, that, but for the courſe of de- 


 4-xifions; they ſhould have been of opinion, that -the ſon was not far, but fi- 


verhorum he had only the liferent, Lord Kilkerran takes | 


- « duciary for his children.“ 80 that, far from - confidering-a fiduciary fee . 


e inextricable,/or unknown in the Jaw of Scotland, the Court would have 
bad recourſe toit for effektusting the will of the granter, if a majority, 


e nee nen. e | 


«of tha liſerent. 
1 Wen of Alexander Rok againſt his children, decided 8th March. 1791, 
. a diſpoſition was made by lryine of Pitmuckſtone, to and in favour of Elifabeth, 
Jean, and Ann Irvines, his daughters, cqually amongſt them, in liferent during 
all the days of their lives, hut for their liferent-uſe allenary, and after their 
---4 deaths, to and in favour of Alexander“ &c. (grandchildren of the daughters 


chen incxiſtence): the proviſion with reſpett to he rents concludes thus : « That 


immediately after the death of the laſt of my ſaid daughters, all my grandchildren 
by my ſaid three daughters, already procreated, or who ſball happen hereafter 
_ <<. t@be procreated of their bodies, ſhall ſuccced and have full right and title to 
4: the lands above diſponed, equally amongſt them, and Jecundum capita.” 
The three daughters, after poſſeſſing the eſtate for ſome years, made up a title 
| by precept of Clare conftat as heirs-portioners of line ; but upon the death, of 
one of them, the grandchildren of the other two brought a reduction againſt 


the grandchildren of the daughter deceaſed. Lord Dreghorn, before whom the 5 


queſtion came, found, That as the right conferred on the daughters by the 
« ſaid ſettlement was in liferent, during all the days of their Ives, but for their 
-< lferent uſe allenarly, it is plain, that the granter did not intend that they 


_ «4 ſthould have any proprietory powers over the ſubjects, and that the words, 


- + after their deaths, which occur in the diſpoſition of the fee, were not meant 


<6. to ſuſpend the right of the grandchildren as to the fee, but only as to the 


, rents till the death of the daughters: And furiher, That ſuppoſing. theſe 


+« words to have the effect of veſting ex neceſſitate the fee in the daughters, 


| « ſuch fee would only be fiduciary, and conlequently not ſufficient to enable 
dem to charge the ſubjefts with debts or ſecurities: Finds, That the 


« daughters could not with effet neglect ſaid ſettlement, and ſerve heirs-por. 


< tioners ab inte/tato to their father; Therefore reduces the ſervice, and o- 
s- ther titles expede by them, as ſuch ; and finds, that they mult purge What 


2 de dare OW: pon the eſtate; and de- 


6s cerni.“ 
7 44 


: divided amongſt the grandchildren in capita, as they exiſted at the death of the 
daughters, the creditors would do well to conſider what ſpecies of fee it is 
that they thus aſeribe to the grandchildren; for they will not pretend to ſay, 
that it was a fee which would have enabled the creditors of the fiar to have 
- carried off the ſubject during the lives of the mothers, the eſtate being convey- 


ed expreſsly to the grandchildren alive at the death of the liferenters ; but if it : 


be nat an unlimited fee, it muſt be a fiduciary one, and thus-they mult give up 
at once their laboured argument againit fiduciary fees. 

But this caſe eſtabliſhes a more material fact, as it ſhows, that ſo late as the 701, 
the Court found, that a diſpoſition to a parent in liferent, and to the children 
in fee, qualified by the word allenarly, received the ſame conſtruftion which 

would have been given to it by the Court at the time of Stait's collection; and 
it will be conſidered how far it is now poſſible to adopt a rule of conſtruction 
different from that which has prevailed - from the carlieſt period of our laws, 
and whether a departure from fuch a conſtruction would not be an act of pal- 


pable injuſtice to every perſon who holds property by deeds framed while the 


former conſtruction remained unqueſtioned. 
The erediters, aware of the force of this inference, 2 found on 
the caſe of Forbes, preſerved in Kames s Select Deciſions; though, at the hear- 
ing, it was ſhown, that the ſtatement given by his Lordſhip was deſective in 
very important particulars, and after an examination of the ſeſſion papers, it 
wa held by the whole Judges, as foreign to the queſtion relative to the influ- 
-cnce of the word allenarly #. The true queſtion at iſſue in that caſe was, whe- 
ther John bad acquired a valid right to the conveyance in Iſabel's marriage-con- 
tract, or, in other words, whether Janet his mother was in -tituto to diſpone, 
8 and 


— 


* The following are the circumſtances of this caſe, as appearing from the printed papers, and 
given by Mr Maconochie ia the preſent. pleading, 
Ifabel Gordon, in her contract of marriage with Alexander Crombie, diſponed a ſubject, in 
-which ſhe flood infeft,  ** to herſelt and the ſaid Alexander Crombie, and the longeſt Ever, in 
« {iferent, for their liferent uſes allenarly, and to the heirs that ſhould be procreated of the mar- 
e riage; whom failing, to Iſabel's heirs of any other marriage; whom failing, to Janet, and 
s the heirs of ber body; whom failing, to the ſaid Iſabel Gordon, her other heirs whomſoever ; 
«4 with this condition, that it ſhall no wiſe be lawful to, vor in the power of the faid Iſabel 
„ Gordon and Alexander Crombie, both, or either of them, to ſell or difpoſe upon the juſt and 
« equa] half of the ſaid tenement, nor any wiſe to burden or affect the ſame, nor to do any 
4 deed whereby the juſt and equal half of the tenement of land, and others above -diſponed, 
„ and the tee of the ſame, (conceived in favour of the children to be procreated of the ſaid Label 
„ Gordon her body, of this or any ſubſequent marriage, whom failing, in favour of the ſaid 
« Javet Gordon, and the heirs of her body,) can be any wiſe burdened, affected, altered, inno- 
«-vatedy or prejudged.” Iſabel and Her huſband died without iflue ; and Janet, without making 
vp any title, diſponed the ſubjeR to her younger ſon ſohn, and died. George, her eldeſt fou, 


obtained himſelf coguoſced as beir in 1015 to Iſabel the diſponee, and having taken infeft- 
ment. 


* * 7 "gh July 1794 9 N ö 
. cerns And to this judgement the Court adhered, are | 1 recon : 7 | 
; 8 without anſwers. 


* The oreditors fay, -that ſome of the grandchildren beg ani it puts 1 
out of doubt chat the fee was conveyed to them. But as the eſtate was to be 


Wares... 


"9th July: 1 * * * 
pk pts 0 upon the point of law, Whether: a cute ſubſtitute” | 


bas a right to the benefit of a conveyance, without aſcertaining by ſeryice; or 


© atleaſt by a'declarator, the fact of a devolution? this point occurred in he 


noted caſe of Carleton, 12th February 1748, in which the Court held à ſer- 

ce to be neceſſary ; and upon the footing of that caſe,the'fee remained with Ii · 

bel Gordon during her life, in her character of diſponer, there being no perſon 
Inti p take inteftment of fee upon the diſpoſition, fo long as heirs of her body 
*& in le poſſibility; - of conſequence, as the fer was in hereditate jacente | 
ol Uabel,\ it was neceſſary that Janet ſhould have ſerved heir to her, either of 
une or of proviſion, in order to carry the fee, and be in titulo to convey it. 
The caſe of Forbes, 9 een not 27 3 of an bt Heer in favour 


% 


+. — ofthe credhons. Dy | dens 


Upon this point the kr wbmwed, as the reſult of bi deduRion, that a 
*conveyance to a perſon in liferent, for his liferent uſe allenarly, and to the 
perſons procreated, or to be procreated, in fee, tranimits-only a liferent to the 
© n0mizatim grantet; while-a grant conceived ſimply to a perſon in liferent, and 
to perſons not nàmed, procreated or to be procreated, in fee, is held to convey 
an unlimited fee to the perſon named, and to thoſe in the deſtination | a' mere 
hope of ſueceſſion; and that this rule, of fo ancient à date; and invariably adhe- 
red to as far back as the hiſtory of our FS re, the Wan 8 not now 
to depart from. 
Bot the creditors urge, that this rule of config dork to be PER 
doned, becavſe it lays the Court under the neceſſity of ' eſtabliſhing fiduciary 


N fees, which are an abfurdity. Still the fiar muſt be allowed to think that * 


* net neceffary, or, were they fo, that they are no abſurdity. 

The luppoled neceſſitas jur is for raiſing a fee of ſome ſort, is founded on the 
"maxim, that a fee cannot be in fendente. But if by this is meant, that there 
mull be ſome perſon who bas a right of making up titles as fiar, it is denied 

that any ecſſitas juris for raiſing conſtructive fees is deducible from that 

maxim. If, on the other hand, it is meant, that, by the con mon law of Scot- 
land, there muſt always be ſome perſon i» titulo to hold the entire fee, and 
that the property will be affected by ſuch perſon's acts and deeds, then the 
maxim is denied. There are no proper neceſſarii here des with us; even in 
. + the ſtate of apparency, the greater part of the powers of ownerſhip are _— 

ed and in ſome ſenſe in pendente. The diſponee may decline to accept, and 
the heir may repudiate; and when the heir repudiates, the next heir cannot. 
ſerve. Where then is the fee? In one ſenſe, it is in pendeute, as there is / no 
power in the law to create a property in any perſon during the life of the heir 
\ _ » repudiating, without acquiring right from him by ſome act or deed of his. 

Again, the ſuperior is not to be defrauded by this conduQ, of his rights of ſupe- 
- riority ; and the law gives him the caſualty. of nonentry for his indemnification. 
Put though the ſuperior get poſieſſion by declarator of nonentry, he does not 
become owner of the dominium utile, although he were to poſſeſs for more 
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met be duslledl in un $Aion of mills. and Jutics, The tenants then raiſed a multiple poinding- 
and Lord Kames, before whom the queſtion came, pronounced a judgement, preferring George 
e gens thy (ones ee | | 
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e years of ee e e there is à fee in priate 


and caſes happen where heirs find it out of their power to enter, as, * in- A 


— = when they would'incur an itritancy of a-more-valuable property: 


La clauſe, declaring that an heir exiſting ſhall not enter during the Rs 9 


8 5 oA nearer heir in expectancy, will be effectual. I he deciſions varied up- 
dn this point where there was no expreſs will, till the cale of Sit George Mae- 
Kenzie of Roſehall in the 1708, when it was fixed in favour of the heir in exiſt- 
dds, excepting when the will of- the teſtator ſhould direct it otherwiſe ;-and 
: the inference 1s, that, in the law of Scotland, the fee may be ſubſtantially pen- 
| dent, though, in another - ſenſe, it may, to a certain degree, be held to be 
otherwiſe. ' Lord Stair ſays, that the fee muſt | neceflarily belong to / ſome 
K perſon: it cannot hang in the air on a future goſſibilty * by which un- 
daoubtedliy is meant that there muſt be a jus dilatum to ſome perſon who how- 
ever, may take up the ſucceſſion or not as he pleaſes; the law being ſatisfied 


with'fetting up a perſon who is ſufficiently in titulo, tor the ſake of third par- 


1 ties. In the caſe of Frog, the maxim is made 10 arile, 1. From the neceſſity 


finding a vaſſal; 2. From enabling creditors to affect the eſtate; 3. From 
danger of the fee becoming caduciary. The laſt of theſe evils is mere- 


bn imaginary, It is impoſſible that fiars. in /pe can be infeft, ſo as to di- 
veſt the anceſtor ;. and as to the other hazards, the law ſatisfies the ſuperior, 


for his vaſſal, if a literenter is entered; if not, he has his nonentry ; and credi- 


alioqui ſucceſſurus. 
It the fiar be right in this deduQion, the — have not the ſhadow of a 


«cauſe ; for the caſe comes {imply to this, The will of the teſtator to grant a mere 
; liferent to Lieutenant Newlands is not diſputable; and this grant will be valid; 


and the grant of the fee to his children in expectancy will alſo be valid, with- 
out aſcribing an intermediate fee to. Lieutenant Newlands. The tee, till the 


. exiſtence of theſe hcirs, according to the cales of Carleton and Forbes, remains 
-with the diſponer, and in his /terc dita J-icens, or in the heir aliagui ſucceſſu- 


rus, till the fiars in expectancy exiſt; and here the fiars in expectancy exiſt, 
| and are entitled to take up the fee from the hereditas jacers ot the diſponer. 


. - The. creditors may no doubt maintain, that, upon theſe principles, there 
wad be room for the creditors of the heir alioqu: ſucceſſurus to carry off the 


property before the birth of the fiars in expectancy. And granting this were | 


the caſe, the other party has nothing to do with it. But were the tee lett de- 


-ſcendible as the law directs, it would be fafer for the expectant fiars, than to 
place it in the liferenter ; in the former caſe, the literenter, who is commonly | 


nearly connected with the fiar, would have an intereſt to protect the right of 


the fiar ; whereas, in the latter caſe, the fee being in the literenter, there is no 
perſon whoſe duty it would be to attend to the n of the heir in expect- 


ancy. 


The doctrine, that fiduciary foes are PEAR and unknown in the law 


of Scotland, will not, however, be readily adopted. Ihe Roman law, one 

- of the great foukttins of ours, admitted fiduciary fees: when a ſucceſſion open- 
ed where there was a nearer heir i /pe, the exiſting heir was held to be mere- 
. „ eee A et I. ut. Cod. Commun. de 


Legatis. 
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Tiegatii. u s dend pf mt and ofour aue kingdom, auer fe | 

re à conſtant reſource for accompliſhing the wills of parties. 
| But the fiar docs not mean to ſay that the powers of a fiduciary fiar are at- 

' tended with the powers uſually given to expreſs truſts, A fiduciary fee is the 

mere fiction of law, deriving no power from the grant of the teſtator, but 

merely having ſuch a character as courts of juſtice find it neceſſary to attribute 

to it, in order to carry into effect the will of the teſtator, agreeably' to prin» 

. ciples of law. Were a court to act otherwiſg, it would diſpoſe of the teſtator's 

property without bis conſent, and take it from the perſon to whom he had de- 
-ſlined it to go. To adopt a fiction for the ends of juſtice is perfectly compe- 

tent; and if the Court are of opinion that it is proper to conſider Lieutenant 


> - Newlands as a fiduciary the real fiar has no- intereſt to oppoſe. i it, for he 
does not conceive chat charadter i is attended with any right of adminiſtra 


| | tion. iF 
| Pen ede the rele of conltreBion which has bag ant evil f 


Jos obſerved! in Thad N Ro to be followed, 


IE: Upon | BO -the petition -and anſwers, FOR was no new reaſoning 
- uſed by the Judges. Several of their Lordſhips fixed their opinion in fa- 
your of the judgement upon the term allenarly: And, on the other! fide, 
it was held, as formerly, to be a principal conſideration, that a fec being ad- 

mitted to be neceſſarily veſted in the literenter, that fee was e r 8 108 bis 
- creditors, and affectable by his deeds. Fog 
State of the vote: Adhere, or Alter— 
Adhere, Lords juſtice- Clerk, Lkgrove, Swim, Dreghiorn, . 

Monbeddo, Anker ville, Dunſinnan, Abercromby, Craig: 

Alter, Lords Stone field, Henderland, Methven. The e che Lord 
Preſident was 1 IP the judgement. 


000 A. Macenachis, 0. Hay, FT, K. MackenzicC8 ; 
icitor, C. Hope, & Ja. Turnbul J: Peat, © | - Ag. 


Inner Houſe. Sinclair, Clerk 


| For the Fiar, 8 F 
805 Creditors, Mr 


Ne XXIX. Lieutenant THOMAS Neuen of Northlteghnd, 
Purſuer, 


AGAINST 


"KATHARINE 1 EL16ABBTH THOMSON, Daughters of the de- 
_ ceaſed Wilkam Thomſon of Northſteelend, &c. Defenders. 


HIS auction turns upon the fame point with the former. The deceaſed 
- William Thomſon, father to the purſuer and defenders, executed a deed 
- conveying the lands of Northſteelend to his ſon Thomas Thomſon the purſuer, 
in liferent, for his liferent uſe only, and the heirs of his body in fee, whom 
+ failing, to the detenders, for their liferent uſe only, and to their children in fee.“ 
Thomas, with a view either to ſell or to alter the deſtination, brought a de- 
need action for having it found that he was fiar of the lands under this con- 
e and the cauſe ly come before the Lord er de, as Ordi- 
Un 925 > nary, 
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jest conveyed; by the-purſucr's mother in her contract of marriage, wars 
#. eee ſo as to give him the fee, or only the liferent of 
chem. -The contract proceeds upon this preamble, That it was'agreed betwint 
the parties, « that the firſt degeaer of them two ſhall make over to the ſurvivor 
in liferent, and the child or children procreated or to be procreated betwixt 
<'them in fee, his or her real and perſonal ſubjects. The clauſe conveying” 
che huſband's heritage is, © to and in favour his ſaid ſpouſe, for her liferent _ 
during all the days the ſhall furvive him, and the children of the marriage 5 
« procreate betwirt them in foe”! | Buf the: clauſe conveying che vibe b her- | 
ble property is expreſſcd in theſe terms ; « For the which cauſes, and on the 
other part, ſhe the ſaid. Euphemia Muir, for the love and affection which ne 
..._ -_« hag for her ſaid huſband, and for obvlating all diſputes and differences that 
= « might happen after her death, in the event of her predeceaſing him, hett 
< him and her ncareſt heirs and cxecutors, by theſe preſents, gives, grants, Aud 
« difpones, ta and.in favour of her ſaid huſband, and the children procreated. 
d betwixt him and ber, which failing, to the ſaid Andrew Hunter, and bis near- 
eſt beim and aſbgners. whomloever, heritably unn. all and. 
| < whole,” . | 
"The ther was infckt in the wife's heritable progerty on the precepe of En 
- contained in the contract; but ke had grafited no ſecurities over it, not had it 
been attached by bis creditors, In the year 1793 the company failed in which the 
- father was engaged; and the purſucr, who. waz the only child of the marriage, 2 25 
vas adviſed to bring an action for having it declared, that the right of Andrew * 
Hunter, bis father, was only that of a. liferenter ; or, if it ſhould be held to be 
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: | nounced a judgement, 5 ——— 
ö fender, and decerning.” By this judgement the right of the father was held 
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_ the other of theſe imterpretations ought to be given, it is fair to take the whale 1 
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© The Cour, in deciding this cauſe, conſidered — hb. 2D 
Ing on the predeceaſe' of the- wife. But the queſtion — thn. 5M 
the conſtruction to be given to the diſpoſitive words, which ate, to and n IF 
4 Soour of 27 ag Dulband,, an. the, Ws procecnted, betwixt 
« her, whom falling , and thele wards; muſt. be 5 -" 
a liferent to the huſband, and a fee to the "child, e 3 
child muſt be held to be joint diſpotices:” In judging whether the one r 4 
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deed into view; and the narrative of chi rontract ſhows, that it was the inten- 
tion of the parties to give a liferent only to the ſurviving parent, and a fee to 5 2 
the children ; the' diſpoſitive words therefore which ave been ales e 1 
_ muſt be u e ee „ 
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1790, having been prepared under the authority of the Court, accom- 
panied with a very uſeful index, compiled by the late Mr Tait, Clerk of Seffion, 4 
Bir Balfour purchaſed the copy-right, and printed the work at à confiderable' 
expence: Mir Ruddiman, finding that this work had not been entered at Sta- 3 
e Ball, aud. was a work. which, properly ſpraking, could not 15 e 4 
as literary property, publiſhed an abridgement of it; upon which a fiſt ws 
applied for by Mr Balfour, on this ground, that it is is is 2 right inherent in the 4 
Court, conſiſtent with its dignity, and beneficial for the country, that its 4% I 
ould be publihed under its own authority ; and thut this was conſiſtent with. 4 


che former practice. 1 
e eee eee 0 


— ames Gibſon, C. 8. 
a Whyte, C. S. J 
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